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MOFCOM Plans to Amend the Measures for the Examination of Concentration of Undertakings
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On September 8, 2017, the PRC Ministry of Commerce (or
MOFCOM) released the draft amendments to the Measures for
the Examination of Concentration of Undertakings (the “Draft
Amended Measures”) for public comments. Based on a series of
regulations, guidelines and implementing measures on
concentration of business undertaking promulgated since 2009,
the Draft Amended Measures further clarified certain concepts
and examination criteria on business concentrations. Noteworthy
revisions proposed by the Draft Amended Measures include,
among others:

(i)  Acquisition of business components will be considered as
concentration of undertakings: According to the Draft
Amended Measures, acquisition of other business
undertaking’s assets, businesses, rights or any other type
of components that are workable in the market and can
generate business turnovers shall also be considered as a
concentration of undertaking, which means that in addition
to the most common forms of equity acquisition, merger
and acquisition of brand names, franchise rights of other
undertakings, among others, may become subject to anti-
monopoly filing as well.

(i)  Interpretation of “control” remains not clear enough: The
Draft Amended Measures basically followed the
interpretation of “control” as defined under the Guiding
Opinions on Filing of Concentration of Undertakings,
stipulating that when determine whether a business
operator gains control of or is able to make decisive
influence on any other business undertaking, provisions of
the underlying legal documents such as the transaction
agreements and the articles of association of the business
undertaking shall be considered as most important
evidences. The Draft Amended Measures also listed some
other factors that should be taken into consideration as
well. However, it is not specified if a minority shareholder’s
veto rights in terms of a business entity’s significant
investment decisions or otherwise will be deemed as any
type of “control’, leaving controversies in practice.

(i) The scope of the business operators in a concentration of
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undertaking is clarified for the first time: The Draft
Amended Measures specifies the scope of business
operators that are involved in a concentration of
undertaking under the following five circumstances:

Scenarios

Business operators in the
concentration of undertaking

Merger of undertakings |All business operators that involve

in the merger
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2. | Acquiring single control | The business operator that

of other undertakings, |acquires the single control and the
or changing from the target business operator

joint control to single
control of other
undertakings

3. | Acquiring single control | The business operator that

of components of other |acquires the single control and the
undertakings target components of the other
business operator

4. | Establishment of joint
venture

The business operators that
acquire the joint control of the
newly-established joint venture
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5. | Acquiring joint control of | All business operators that acquire
other pre-existing the joint control of the pre-existing
undertakings business operator and the pre-
existing business operator itself;
provided that

where the pre-existing business
operator was under single control
by another business operator and
such single control becomes a joint
control after the transaction, then
all the business operators that
jointly control the pre-existing
business operator post-transaction,
but excluding the pre-existing
business operator itself

The Draft Amended Measures reflected some review and
examination experiences of MOFCOM in the past anti-monopoly
practice, while still left a few controversial issues to be further
addressed or otherwise clarified. We will continue monitoring
any major development in this regard going forward.

CSRC Issues New Standards on Material Assets Restructuring by Listed Companies
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On September 22, 2017, the China Securities Regulatory
Commission (or CSRC) issued the Standards on the Contents and
Formats of Information Disclosure by Companies Publicly Offering
Securities No.26 - Material Assets Restructuring by Listed
Companies (revised in 2017) (the “Standards”). Based on its 2014
version, the Standards further streamlined requirements for
information disclosure, enhanced regulations on restructuring by
listed companies, and promoted stock trading transparency.
Highlights of the Standards include, among others:

(i) Simplified contents of restructuring proposal disclosure and
shortened required time period of stock trading suspension:
The Standards stipulated that in terms of restructuring
proposal disclosure, the listed companies are not required to
disclose such information that may affect the valid existence of
the underlying target as historical development, defect in
capital contribution and etc. Instead, this type of information
can be disclosed later in the full-blown restructuring report.
Besides, listed companies are not required to obtain all
necessary licenses or approvals prior to the announcement of
the first board resolutions, but should disclose the relevant
information in the restructuring proposal and the final
restructuring report, along with adequate risk warnings if they
fail to obtain any license or approval. The Standards also
nailed down the scope of due diligence by intermediary
agencies at the proposal forming stage to the contents that
have already been disclosed in the restructuring proposal.

(i)  Proposed measures to eliminate and clamp down on bogus
restructurings and restructurings merely to follow any trend:
To prevent the controlling shareholders from arbitrage by
selling shares at higher price following the announcement of a
bogus restructuring plan, the Standards required that listed
companies should disclose in the restructuring proposal and in
the restructuring report: (A) the principle opinions of the
controlling shareholders and parties acting-in-concert with
respect to the proposed restructuring; and (B) the schedule
and plans of the controlling shareholders, parties acting-in-
concert, directors, supervisors and senior management team
members of the listed companies to sell their shares
concerned during the period from the date on which the stock
trading is resumed to the date when the restructuring is
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and any change like new partners entering into or
existing partners withdrawing from the partnership
within six months before the suspension date of the deal
and the whole suspension period; and

(c)  Where the counterparty is a private contractual fund, a
broker’'s asset management scheme, a special fund
account and a financial product issued by a subsidiary
of a fund management company, a trust plan, a wealth
management product, an insurance asset management
plan or a special purpose vehicle, the disclosure shall
be made in accordance with the aforementioned
requirements on partnerships as well.

Obviously, the requirements on disclosure of transaction
counterparties seem to be the most important part of the revised
Standards, which would mean a higher review standard for the
source of funds of the transaction counterparty and may therefore
impact M&As and restructurings of listed companies involving
channel funding and the like.

These updates are intended for information purpose only and are not a legal advice or a substitute for legal consultation for any particnlar case
or circumstance. © Han Yi Law Offices All rights reserved.

For further information, please write us at inquiry@hanyilaw.com.

CONTACT US

Shanghai Office
Suite 1801, Tower I, Huayi Plaza
2020 West Zhongshan Road

Beijing Office

Suite B-1503

15 West Chaoyang Park Road
Shanghai 200235, China Beijing 100026, China
Tel: (86-21) 6083-9800 Tel: (86-10) 5867-0155
Fax: (86-21) 6083-9811 Fax: (86-10) 5867-0155




