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MOFCOM Seeks Public Comments on Revised Rules for Strategic Foreign Investments in Listed

Companies
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On June 18, 2020, the Ministry of Commerce (“MOFCOM”),
together with five other relevant authorities, jointly released for
public comments the Draft Amendments to the Administrative
Measures for Strategic Investments in Listed Companies by
Foreign Investors (the “Draft”). The Draft aims to address major
developments in the market and legal practices in the past 15
years. In 2013 and 2018, two rounds of draft amendments were
brought up but did not get through. In 2015, minor adjustments
were made to government approval procedures. In practice,
preferential treatments on lock-up periods or shareholding ratio
requirements were given to foreign strategic investments on a
case by case basis.

Highlights of the Draft include, among others:

1. Shortening lock-up periods. According to the Draft, the
lock-up periods on strategic foreign investors would be cut
down from 3 years to 12 months or a longer period as
required by the Securities Law and other regulations (for
instance, strategic investments through private placements
should be subject to an 18-month lock-up period).

2. Removing minimum shareholding requirement. The Draft
cancels the 10% shareholding threshold for strategic
foreign investments but still requires a minimum of 5%
shareholding ratio in share transfers through agreements
or tender offers which is consistent with the requirements
under the Administrative Measures on the Acquisition of
Listed Companies and the applicable rules of Shanghai
Stock Exchange and Shenzhen Stock Exchange.

3. Expanding investment channels. Strategic investments by
foreign investors will be allowed through tender offers, and
the foreign investors may also use equity interests in
unlisted overseas companies for a cross-border share
swap unless such investment is made through agreements.

4. Lifting qualification requirements on certain foreign
investors. (i) For foreign shareholders to obtain a non-
controlling shareholder position, they are currently required
to own or manage the overseas assets of no less than
USD100 million or USD500 million. The Draft proposes to
lower such thresholds to USD50 million and USD300
million respectively, allowing onshore China assets to be
calculated into as well; and (ii) Qualified foreign natural
persons may also be recognized as strategic investors.

5. Implementing information reporting system. Strategic
investments by foreign investors will no longer be subject
to prior approvals by MOFCOM. Instead, they will only
need to file reports of information after the strategic
investment is completed.

6. Clarifying scope of application. The Strategic Investment
Measures may be used as a reference for strategic foreign
investments in companies listed on the New Third Board
(or the NEEQ exchange), but do not apply to investments
by QFlIs or RQFlls, or through the Stock Connect schemes
between the Hong Kong, Shanghai and Shenzhen Stock
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China Unveils 2020 Negative List for Foreign Investments
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Exchanges.

The Draft proposes to ease the regulatory requirements and
regulations on strategic foreign investments in a significant
manner . Boosted also by the new refinancing rules promulgated
earlier this year (please refer to our Memo on the New
Refinancing Rules and How It May Promote Private Investments
in Public Equities published on February 16, 2020 for detailed
analyses), it is expected that a more inviting environment will be
provided for foreign investments in the Chinese capital market.
We will continue to monitor and update major regulatory
developments in this connection.

2020F RSP B B HE N SR TEN IR L R AT

On June 24, 2020, the National Development and Reform
Commission (“NDRC”) and MOFCOM jointly issued the Special
Administrative Measures on Access of Foreign Investments (the
Negative List - 2020 Edition) (the “2020 Negative List”), as well
as the Special Administrative Measures on Access of Foreign
Investments in the Free Trade Zones (the Negative List - 2020
Edition) (the “2020 FTZ Negative List”). Both will take effect on
July 23, 2020.

Compared with its 2019 version which contains approximately 40
areas prohibited or restricted for foreign investments, the 2020
Negative List is further cut down to 33 items. For example, the
2020 Negative List removes bans on foreign investments in such
sectors as smelting and processing of radioactive minerals,
production of nuclear fuels and air traffic controls (except for
building and operating airport control towers which currently is
still prohibited for foreign investments). Moreover, foreign
shareholding ratio caps are removed or lifted from a variety of
industries including financial services, manufacture of
commercial vehicles, construction and operation of water supply
and drainage pipelines, as well as wheat seeds productions.

The 2020 FTZ Negative List further allows foreign investors to
manufacture sliced traditional Chinese medicines and establish
wholly-owned vocational education institutions. It is also
noteworthy that according to both of the 2020 Negative List and
the 2020 FTZ Negative List, foreign investments reviewed and
approved by the State Council can be exempted from restrictions
under any negative list. It remains to be seen though how this
exemption will be implemented in practice.

In addition, according to the Overall Plan for Building Hainan
Free Trade Port (“HFTP”) issued by the Central Committee of the
Communist Party and the State Council on June 1, 2020, HFTP
will have a more flexible negative list. Hopefully, the island will
further open up to foreign investors with breakthroughs in the
value-added and basic telecommunications service sectors. As
always, we will monitor further developments in this area.
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Registration-Based System Officially Launched for GEM Board
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On June 12, 2020, the China Securities Regulatory Commission
(“CSRC”) and the Shenzhen Stock Exchange (“SZSE”) released
a series of regulations and supporting rules to officially launch the
registration-based system on the Growth Enterprise Market or
the GEM board (the “GEM Rules”). Starting June 30, 2020,
SZSE begins to accept new IPO applications.

Based on the draft documents circulated in April 2020 (please
refer to our May & June 2020 issue of China Regulatory Updates
for details), the GEM Rules have made various further
adjustments, including among others: (i) setting up a negative list
to exclude industries not eligible for listing on the GEM board to
better address its position and functions; (ii) modifying methods
to calculate the fotal shares of red chip enterprises, providing
detailed guidance to determine if the “rapid growth in operating
incomes” is met for listing, and specifying how to convert
preferred shares with redemption right and other priority rights
into ordinary shares; and (iii) requesting the review and
registration process generally to be completed within 3 months
by SZSE and CSRC after an application is accepted, reconciling
with the requirements under the Securities Law.

These updates are intended for information purpose only and are not a legal advice or a substitute for legal consultation for any particular case

or circumstance. © Han Yi Law Offices All Rights Reserved.
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