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Memorandum to: Our Clients and Friends

PRC Law and Practice on Pl PE | nvestments
by Foreign PEsin A-Share Companies

PIPE investment by PEs, although quite prevailing and mature in the
international capital market, is still not commonly seen in the domestic PRC A-share
market. However, foreign PEs are more likely to get higher returns from their
investmentsin A-share listed companies at atime when the valuation of many A-share
listed companies are at areasonable or relatively low level due to the recent
downward adjustment of the A-share market from its historic peak. Based on the
provisions of applicable PRC laws and regul ations and our practical experience, we
have prepared this summary of the current PRC regulatory framework and practice
with respect to foreign PES’ purchase of shares of A-share listed companies (“Foreign
PESs’ PIPE Investment in A-Shares”) for your general reference.

. Overview of PRC Legal Frame

Currently thereis no PRC law or regulation that specifically addresses issues
with respect to PIPE.  Asisthe same with foreign investors’ investment in A-share
listed companies in general, when making PIPE investment in A-share listed
companies, foreign PEs are subject to (i) applicable PRC laws and regulations
governing entry of foreign investment, merger and acquisition of domestic companies
by foreign investors, acquisition of listed companies and issuance of securities, as
well as (ii) the regulations of various PRC authorities, including (x) authorities for
general supervision purposes in this connection, such as the PRC Ministry of
Commerce (“MOFCOM”), China Securities Regulatory Commission (“CSRC”) and
the State Administration of Foreign Exchange, and (y) other relevant PRC
government authorities for industry-specific supervision purposes (e.g., the
State-owned Assets Supervision and Administration Commission (“SASAC”) or the
PRC Ministry of Finance, if state-owned assets are involved; China Banking
Regulatory Commission or China Insurance Regulatory Commission, if banking or
Insurance businesses are involved; the National Devel opment and Reform
Commission (“NDRC”), if fixed assets investment or certain specia industries are
involved).

In addition to general PRC laws and regulations such as the Catal ogue of
Guidance for Foreign Investment Industries, Provisions on the Mergers and
Acquisitions of Domestic Enterprises by Foreign Investors, Administrative Measures
on the Acquisition of Listed Companies, Administrative Measures on the | ssuance of
Securities by Listed Companies, Implementing Rules on the Private Placement of
Shares by Listed Companies, there are two other regulations directly addressing issues
related to Foreign PES’ PIPE Investment in A-Shares: (i) the Administrative Measures
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on the Srategic Investment in Listed Companies by Foreign Investors, applicable to
the strategic investment (which may be conducted through acquisition by agreement,
subscription to the private placement of shares or other methods as stipulated in
applicable PRC laws and regulations) by qualified foreign investors (including foreign
PEs) in A-share listed companies that have completed the non-tradabl e share reform
(the “Share Reform™) or are listed after the promulgation of the national share reform
policies (collectively, “Fully-circulating A-share Listed Companies”), provided that
the shares so purchased should in principle account for at least 10% of the outstanding
shares of the listed company and should not be transferred within the next three
years;® and (ii) the Notice on the Relevant Issues concerning the Transfer of
Sate-owned Shares and Cor porate Shares of Listed Companiesto Foreign Investors,
applicable to the acquisition by foreign investors (including foreign PES) of the
state-owned shares and corporate shares (collectively, the “Non- tradable Shares”) of
A-share listed companies that have not completed the Share Reform,” pursuant to
which and other relevant provisions governing the Share Reform the transfer of
Non-tradable Shares should in principle be conducted through public bidding process,
and certain specific arrangement should be made in connection with the Share Reform.
In addition, the Non-tradable Shares so acquired by the foreign investors should be
prohibited from listing and trading for the first year after implementation of the plans
for the Share Reform (the “Lock-up Period) and may be listed and traded with
certain percentage restrictions for the second and third year after implementation of
the plans for the Share Reform (the “Restricted Trading Period”). We note however
that the holders of the Non-tradable Shares of A-share listed companies in practice
often make additional commitment with respect to the Lock-up Period and/or the
Restricted Trading Period as required by law.

In spite of some basic or procedural restrictions such as those on equity ratio and
holding period, in general, there exists no material legal obstacle for Foreign PES’
PIPE Investment in A-Shares so long as such investment is in compliance with the
PRC policies regarding the entry of foreign investment.

[I. General Waysfor Foreign PES’ PIPE Investment in A-Shares

Based on applicable PRC laws and regul ations and market practice, foreign PEs
may make investment in A-share listed companies mainly through the following
ways:
1. Direct Acquisition

(@ Acquisition by Agreement

Acquisition by agreement refers to foreign PES’ acquisition of shares of
A-share listed companies through a private agreement with the transferor of
such shares rather than through a bid trading system.  Sharesto be
purchased through acquisition by agreement may be the Non-tradable
Shares of A-share listed companies that have not completed the Share

1 If aforeign investor intends to purchase less than 10% of the outstanding shares of an

A-share listed company, it may consider, among others, either applying for a QFII licenseto
directly engage in securities trading business at the secondary market, or making investment
through ways of indirect acquisition as discussed in this memorandum.
2 Sincethere only exists avery small number of A-share listed companies that have not yet
completed the Share Reform, the opportunities for foreign investors to acquire such
companies’ PRC state-owned shares or corporate shares are quite restricted.
¥ When discussing Foreign PES’ PIPE Investment in A-Shares hereunder, our hypothesisis
that the relevant investment isin compliance with the PRC policies regarding the entry of
foreign investment.
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(b)

Reform, as well as the shares of Fully-circulating A-share Listed
Companies (in principle, with the exception of shares subject to the lock-up
period). Please note that:

(i) Theacquisition by agreement of the Non-tradable Shares of A-share
listed companies that have not completed the Share Reform should be
conducted though public bidding.  In addition, the transferor and the
transferee of such Non-tradable Shares should make some specific
arrangement with respect to the Share Reform, or carry out the
proposed acquisition by agreement together with the Share Reform.
Further note that during the Share Reform process, aforeign PE, after
acquisition of the Non-tradable Shares, as a principle should assume
the commitment made by the transferor in relevant plans for the Share
Reform with respect to the consideration for tradability of such
Non-tradable Shares, and should undertake to be subject to the
Lock-up Period and/or Restricted Trading Period in the capacity of the
holder of such Non-tradable Shares.

(if) With respect to Foreign PES’ acquisition of Fully-circulating A-share
Listed Companies by agreement, such acquisition should generally be
conducted through strategic investment, i.e., aforeign PE should
purchase at least 10% of the outstanding shares of alisted company,
and the shares so purchased may not be transferred within at least
three years.

(iii) If the sharesto be transferred are held by state-owned or
state-controlled companies, the transfer price should be determined
based on the average of the weighted average prices of 30 trading
days prior to the date of announcement of the proposed share transfer
(or the execution date of the relevant share transfer agreement if it has
been approved that no announcement of the transfer is required);
where there exists the necessity for alower transfer price, the
minimum price should not be lower than 90% of such averaged price;
and

(iv) Acquisition by tender offer will be triggered under the circumstance
that aforeign PE will hold more than 30% of the outstanding shares of
an A-share listed company if acquisition by agreement is
accomplished (according to our experience, CSRC generally tendsto
not grant the exemption of tender offer with respect to a foreign
investor s acquisition of an A-share listed company by agreement).

In practice, Newbridge’s acquisition of Shenzhen Development Bank
(000001) in 2004 and CVC’s acquisition of “Zhuhai Zhongfu” (000659)
during 2006 and 2007 were conducted through acquisition by agreement.
The acquisition of “Shuanghui Devel opment” (000895) by Goldman Sachs
and CDH also involved acquisition by agreement.

Subscription to the Private Placement of Shares by Fully-circulating
A-share Listed Companies

A foreign PE may subscribe to the private placement of shares by
Fully-circulating A-share Listed Companies, provided that such
subscription may only be conducted through strategic investment, i.e., the
foreign PE should subscribe for at least 10% of the outstanding shares of
the listed company and the shares so subscribed for may not be transferred
within at |east three years thereafter.

According to applicable regulations, the issuance price of shares subject to
3



private placement should not be lower than 90% of the average price of the
issuer’s shares for the 20 trading days prior to the date of benchmark
pricing.*  Please note however that, even if such pricing principleis
followed, in practice, CSRC may still request the applicant to re-determine
the issuance price or may directly block an application if the issuance price
specified in the relevant strategic investment agreement is apparently lower
than the market price of the issuer’s shares at the time of CSRC’s
examination. In addition, under the circumstance that aforeign PE will
hold more than 30% of the outstanding shares of a Fully-circulating
A-share Listed Company as aresult of its subscription of the private
placement shares, acquisition by tender offer will be triggered, which
however may be exempted by CSRC if the shareholders general meeting of
the issuer so agrees.”

One successful case of Foreign PES’ PIPE Investment in A-Shares through
subscription to the private placement of shares was GIC’sinvestment in
“Yangguang” (000608) during 2006 and 2007, while Goldman Sachs’
investmentsin “Midea” (000527), “Fuyao Glass”’ (600660) and
“Yangzhiguang” (600673) aswell as CVC’sinvestment in “Chenming
Paper” (000488) al experienced failure.

2. Indirect Acquisitions

A foreign PE may aso consider investing in an A-share listed company
indirectly by:

(@ Acquisition of the Parent Company or Controlling Shareholder of An
A-share Listed Company

A typical case was Blackstone’s acquisition of 20% stake in “BlueStar
Group” (which owns three A-share listed arms) to obtain indirect ownership
in listed companiesin 2008.

(b) Acquisition of An A-Share Listed Company Via Its PRC Subsidiary
through Acquisition by Agreement, Subscription to Private Placement of
Shares, or Direct Participation in The Secondary Market®

IBM’s recent 1.56% stake in “Sichuan Changhong” (600839) was
conducted by one of its PRC subsidiaries through block trade.

Please note that due to the different legal nature between indirect and direct
acquisition of A-share listed companies, with respect to foreign PES’ indirect
acquisition, in addition to the general laws and regulations governing the
acquisition of listed companies (e.g., acquisition by tender offer will be triggered

* Thedate of benchmark pricing refers to the benchmark date for calculating the basic

issuance price, which may be (i) the date for the announcement of the board resolution, (ii)
the date for the announcement of the resol ution of the shareholders general meeting, or (iii)
theinitial day of the placement period, in each case, with respect to the proposed private
placement of shares.
> Thelegal basisfor such exemption could be found in Article 62 of the Measures for
Administration over the Acquisition of the Listed Companies.
®  Please note that due to China’s foreign exchange control, foreign-invested enterprises
(excluding foreign investment companies) are generally prohibited from making equity
investment (including purchasing A-shares) with their RMB funds converted from foreign
exchange under capital account, so the scale of the acquisition by aforeign PE’s PRC
subsidiary islimited to alarge extent by the amount of its self-owned RMB fund.
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if aforeign PE will hold interests through indirect acquisition in more than 30%
of the outstanding shares of an A-share listed company), other relevant laws and
regulations, including but not limited to the Interim Provisions on the Domestic
Investment of Foreign-invested Enterprises should also apply.

The methods as discussed above are currently the most common ways for
Foreign PES’ PIPE Investment in A-Shares.  In practice, foreign PEs may use a
combination of different methods when acquiring an A-share listed company. Asfor
structured PIPE (such as convertible bonds) which is frequently used in the
international capital market, since currently no implementing rules can be followed in
Ching, it is not aviable investment means for the A-share market and relevant cases
can rarely be found in practice.

[11. FactorsRestraining Foreign PES’ PIPE Investment in A-Shares

As mentioned above, currently there is no material legal obstacle with respect to
Foreign PES’ PIPE Investment in A-Shares, and under the current economic situation,
foreign PEs may potentially get good returns from their investments in A-share listed
companies. However, there seems to be very limited number of successful PIPE
cases conducted by foreign PESs on the A-share market, which according to our
understanding may be due to the following factors:

First, the whole transaction process (from negotiation to closing) of Foreign PES’
PIPE Investment in A-Shares involves various PRC government approvals, which not
only prolongs the entire investment period of aforeign PE (according to a study
report by Ernst & Young, it takes an average of about 12 to 24 months to complete an
M&A deal in China, while comparatively in a mature market, the time needed is only
3 to 9 months) but also subjects the transaction to more uncertainties.

Second, the PRC government is extremely cautious about foreign investors’
acquisition of domestic famous enterprises or brands, which to some extent makes the
acquisition or investment involving issues such as protection of national brands,
avoidance of market monopoly or national economic safety proneto fail. Factors
attributable to Goldman Sachs’ failure to acquire “Midea” may include the PRC
government’s concerns as mentioned above in addition to the reported price factor.

A more commonly recognized example in this connection is Carlyle’s failure to make
investment in “Xugong”.

In addition, most A-share listed companies probably are not eager for capital at
this moment, and some PRC companies are unwilling to sell their shares at alow
price when A-shares are undervalued. A-share listed companies’ difficulty in
accepting certain mature PIPE operations such as privatization of listed companies
may also have contributed in this regard.

V. Case Study’
Casel Goldman Sachs’ Acquisition of “Shuanghui Development” (000895)

Key Words: Indirect Acquisition; Acquisition by Agreement; Acquisition by Tender
Offer; Share Reform

» OnApril 26, 2006, Rotary Vortex Limited (“Rotary Vortex™), aHong Kong
specia purpose vehicle jointly established by Goldman Sachs Group Inc. and
CDH China Growth Capital Fund 11, won the bid to acquire 100% stake in a PRC
state-owned company Henan Luohe Shuanghui Industry Group Co., Ltd.
(“Shuanghui Group™) which held 35.715% stake in a Shenzhen-listed company
Henan Shuanghui Investment & Development Co., Ltd. (“Shuanghui

" All cases introduced in this memorandum are based on publicly available information.
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Development”) for RMB2.01 billion.  Shortly afterwards, Rotary Vortex paid
RMB562 million to further acquire 25% stake (about RMB4.3788 per share) in
Shuanghui Development from Luohe Haiyu Investment Co., Ltd. (“Haiyu
Investment). After the completion of the above two acquisitions, Rotary
Vortex would directly and indirectly hold 60.715% of Shuanghui Development in
total.

As Shuanghui Development was in the Share Reform process, the acquisitions
were conducted together with such Share Reform. Rotary Vortex undertook to
accept the considerations of Shuanghui Group and Haiyu Investment for
obtaining tradability for their Non-tradable Shares, and to realize all
commitments made by Shuanghui Group and Haiyu Investment with respect to
the Share Reform.

In August, 2006, SASAC approved the transfer of state-owned equity in
Shuanghui Group. In December, MOFCOM gave its approval to the
acquisitions.  On February 8, 2007, CSRC issued its no-objection letter with
respect to Rotary Vortex’s acquisition report.  Rotary Vortex’s obligation to
initiate acquisition by tender offer, however, was not exempted by CSRC.

On February 8, 2007, Shuanghui Devel opment announced the summary of the
tender offer report with respect to the purchase of the remaining 39.285% of the
total share capital of Shuanghui Development.  Asthe tender offer was not
aimed at the privatization of Shuanghui Development, the purchase price under
the tender offer was only RMB18 per share (Shuanghui Devel opment had
suspended trading since June 1, 2006 and the closing price of the last trading
day prior to the suspension (i.e., May 31, 2006) was RMB31.17 per share).

OnApril 27, 2007, Rotary Vortex received the no-objection letter from CSRC
with respect to the tender offer report, and Shuanghui Devel opment announced
the tender offer report, pursuant to which the purchase price was raised to
RMB31.17 per share (according to the announcement, Rotary Vortex adjusted
the purchase price after taking into consideration several factorsincluding the
closing price of Shuanghui Development on the last trading day prior to the
suspension).

On June 12, 2007, Shuanghui Devel opment announced the compl etion of the
acquisition by tender offer.  On June 5, 2007, Rotary Vortex paid the purchase
price for 3,400 shares offered by the other shareholders pursuant to the tender
offer report and completed the registration for such shares on June 7, 2007.

On June 29, 2007, Shuanghui Development compl eted its Share Reform and
resumed trading, which indicated the consummation of Rotary Vortex’s
acquisition of Shuanghui Development. The 60.715% shares of Shuanghui
Development so acquired by Rotary Vortex may not be transfer within three
years therefrom.

Case?2 GIC’s Investment in “Yangguang” (000608)

Key Words: Strategic Investment; Private Placement
» OnApril 15, 2006, asubsidiary of GIC Real Estate Pte Ltd (“GIC”) and a

Shenzhen-listed company Yangguang Co., Ltd. (“Yangguang”) entered into a
letter of intent with respect to GIC’s strategic investment in Yangguang, pursuant
to which Yangguang intended to issue through private placement 120 million
shares of A-share common stock (accounting for 29.12% of Yangguang shares
after the closing of the proposed private placement) to GIC, with the issuance
price not lower than 105% of the average closing price of Yangguang shares for
the 20 trading days prior to the date of the board meeting convened for the
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private placement.

On April 16, 2006, the private placement of shares to GIC was approved by the
interim board meeting of Yangguang. On April 18, 2006, Yangguang
announced the private placement report, pursuant to which the issuance price of
shares subject to the proposed private placement was determined at 105% of the
average closing price of Yangguang shares for the 20 trading days prior to the
board meeting convened for the private placement (i.e., RMB5.71 per share).
On May 19, 2006, the proposed private placement obtained approval from the
interim shareholders general meeting of Yangguang.

On November 15, 2006, the private placement of Yangguang sharesto GIC was
approved by MOFCOM in principle.  OnApril 19, 2007, CSRC gaveits
preliminary approval, subject to conditions (the closing price of Yangguang
jumped to RMB14.05 per share for the previous two days). On May 18, 2007,
CSRC granted its final approval.

On May 28, 2007, Yangguang issued 120 million shares of A-share common
stock to GIC at RMB5.71 per share.  On June 5, 2007, Yangguang completed
the registration for such newly issued shares.

On June 8, 2007, the additiona Yangguang shares held by GIC were listed on
Shenzhen Stock Exchange, subject to alock-up period of three years.

Case3 Goldman Sachs’ Investment in “Midea” (000527)

Key Words: Strategic Investment; Private Placement

>

On November 21, 2006, a wholly-owned subsidiary of Goldman Sachs Group
Inc. (“Goldman Sachs”) and Shenzhen-listed GD Midea Holding Co., Ltd.
(“Midea”) entered into a private placement agreement, pursuant to which
Goldman Sachs would subscribe for 75,595,183 shares of A-share common stock
to beissued by Midea at RMB9.48 per share.

The private placement of shares to Goldman Sachs was approved by the interim
board meeting and the interim shareholders general meeting of Midea on
November 21, 2006 and December 11, 2006, respectively.

On June 8, 2007, Mideaimplemented the plan for the conversion of capital
surplusinto capital stock. In order to ensure that Goldman Sachs’ shareholding
ratio in Midea and its investment costs remain generally the same, the original
private placement plan was adjusted so that the number of shares subject to the
proposed private placement was increased to 151,190,366 and the subscription
price was reduced to RMB4.74 per share.

On June 13, 2007, MOFCOM approved Midea’s private placement of sharesto
Goldman Sachs in principle, subject to the requirement that the number of shares
to be issued should be the original 75,595,183 and the issuance price should not
be lower than 90% of the average closing price of Midea shares for the 20
trading days prior to the announcement of the relevant board resolution (i.e., not
lower than RMB7 per share). Such requirement turned out to be quite strict as
compared with the adjusted private placement plan entered into by Goldman
Sachsand Midea. Mideasaid in its announcement dated June 21, 2007 that it
was in communications with MOFCOM, which had not yet gave itsfina reply.

On August 29, 2007, CSRC blocked the adjusted private placement plan (Midea

closed at RMB35.79 per share on August 28, 2007), which indicated the failure
of Goldman Sachs’ proposed investment in Midea.
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Case4 Blackstone’s Investment in “BlueStar Group”

Key Words: Indirect Acquisition

»  On September 7, 2007, an affiliate of The Blackstone Group (“Blackstone”),
China National Chemical Corporation (“ChemChina’) and China National
BlueStar (Group) Corporation (“BlueStar Group”, awholly-owned subsidiary of
ChemChina, with 27.08% stake in “BlueStar Cleaning” (000589), 53.96% stake
in “BlueStar New Material” (600299) and 33.66% stake in “Shenyang Chemical”
(000698)) entered into a share subscription agreement, pursuant to which
Blackstone would pay USD600 million for 20% of the increased shares of
BlueStar Group.

»  In December 2007, NDRC approved Blackstone’s investment in BlueStar Group.

»  On October 6, 2008, ChemChina and Blackstone announced the closing of
Blackstone’s investment in BlueStar Group. On October 7, 2008, BlueStar
Cleaning, BlueStar New Material and Shenyang Chemical disclosed in their
respective announcements that MOFCOM had granted its permission to BlueStar
Group’sincrease of registered capital and conversion into a Sino-foreign
joint-stock limited company and that the relevant change registration with the
State Administration for Industry and Commerce had been completed, which
marked the consummation of Blackstone’s indirect acquisition of three A-share
listed companies.

* * *

The aboveis abrief introduction of relevant PRC laws and regulations and practice
with respect to Foreign PES’ PIPE Investment in A-Shares.  With the devel opment of
PRC capital market, PIPE may become more popular on the domestic capital market
and the relevant laws and regulations are sure to be improved.  If thereis any
discrepancy between this memorandum and any future rules, circulars or policiesto
be issued by the PRC government authorities, such government issuance shall prevail.
Again, thismemorandum is for your general reference purpose only and shall not be
relied on as any formal PRC legal opinion in any respect.

If you have any questions about this memorandum, please do not hesitate to contact us
at inquiry@hanyilaw.com.

© Han Yi Law Offices
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