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Memorandum to: Our Clients and Friends

Re: Regulatory Review on Administration of
PRC Sate-Owned Assets Involved in M& A Transactions

PRC state-owned enterprises are generally regarded as the main pillar of the
Chinese economy and hold a predominate position in sectors essential to the national
economy. In order to protect the interest of state-owned enterprises and to avoid the
loss of state-owned assets, the PRC government has put into place a set of special
legal instruments to closely regulate and supervise the operation of state-owned
enterprises. Based on our practical experience and for your genera reference
purpose only, we have prepared this memorandum to briefly summarize some of the
major legal issues with respect to the supervision and administration of the PRC
state-owned property rights (“SOPR”) involved in M&A deals. (Solely for the
pur pose of this memorandum, “China” or the “PRC” means the People’s Republic of
China, excluding Hong Kong SAR, Macau SAR and Taiwan.)

| Definition of and Supervision over SOPR
1.  Definition of SOPR

The Enterprise Sate-Owned Assets Law published on October 28, 2008 is the
first piece of legislation that clearly defines the scope of state-owned assets, i. e.,
enterprise state-owned assets (generally referred to as “SOPR” in practice) refer
to all kinds of investments by the state into enterprises, such as wholly
state-owned enterprises, wholly state-owned companies, state-controlled
companies, state-participated companies (collectively, the “State-Funded
Enterprises” or the “SFES”) and their subsidiaries (together with the SFEs, the
“State-Owned Enterprises” or the “SOES”), as well as the interests formed from
such investments.

2. Supervision Authorities of SOPR

The State Council and local people’s governments will fulfill the shareholders’
obligations and responsibilities and enjoy the shareholders’ rights to SFEs on
behalf of the state in accordance with applicable laws and regulations. The
State Council should fulfill the shareholders’ responsibilities on behalf of the
state to large-scale SFEs essential to the national economy and state safety” and

1 According to the regulations issued by SASAC, the industries essential to the national

economy and state safety refer to seven industries including military, electric fence and
electricity, petroleum and petrifaction, telecommunications, cod, civil aviation and

shipping.
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SFEs engaging in the significant infrastructure area and significant natural
resources areas as designated by the State Council. Such SFEs are generally
referred to as “Central SFES” in practice. Theloca people’s governments
should fulfill the shareholders’ responsibilities on behalf of the state to other
SFEs, which are generally referred to as “Local SFES”.

In practice, the State-Owned Assets Supervision and Administration
Commission (the “SASAC”) and itslocal counterparts will respectively fulfill
the shareholders’ responsibilities to Central SFEs and Local SFES on behalf of
the people’s government at the same level.

SASAC offices could enjoy the following rightsin their capacity as SFES’
shareholders, including, among others, (i) receiving proceeds; (ii) participating
in important decision-making process; (iii) appointing managerial personnel; (iv)
participating in formulation of the articles of association of SFEs; and (v)
appointing representatives of shareholders to attend the sharehol ders meeting of
SFEs (if applicable). Meanwhile, SASAC offices should be accountable to the
people’s government at the same level, and play arole in the protection of
shareholders’ interests, the inflation-proof and appreciation of SOPR, and the
avoidance of the loss of SOPR, so as to safeguard the legitimate rights of SFEs
asaplayer of the market. SASAC offices cannot intervene in the business
operation of SFEs other than performance of shareholders’ responsibilities.

Procedures and Certain Notable I ssuesrelated to Transfer of SOPR in
Unlisted Companies®

General Proceduresfor SOPR Transfer

As may beinvolved in M&A deals, the transfer of SOPR owned by competent
SASAC offices or their authorized investment institutions, SFEs or their
subsidiaries should go through the following procedures:

» Internal Resolution. The transferor(s) should reach an internal written
resolution with respect to the SOPR transfer.

» Approval. The SOPR transfer should be reviewed and approved by the
competent SASAC office and/or superior authorities.®

»  AssetsAppraisal. The transferor(s) should conduct an assets appraisa
on the target SOPR and submit the appraisal result for approval or filing.

»  Public Quotation. The transferor(s) should make public quotation viaa
property rights exchange center (the “PREC”) to publicly solicit potential
transferees.

» Implementation of Transfer. The SOPR transfer should be
implemented through transfer by agreement, auction or bidding procedures
based on the number of potential transfereg(s).

» Registration. Thetransferor(s) and transferee(s) should timely effectuate
the relevant property right registration procedures with the property right
transaction certificate.

Certain Notable Issues with respect to SOPR Transfer

2
3

The non-listed companies stated herein do not include any financid institutions.
Thetransfer of SOPR in a SFE is subject to approval by the SASAC office funding such
SFE. However, if the state will loseits control over the SFE due to the proposed SOPR
transfer, such SOPR transfer should be subject to approval by the people’s government at
the same level with the SASAC office. Further, SFEs can decide, at their own discretion,
whether to transfer the SOPR in their subsidiaries (at various levels), but transfer of
material SOPR in key subsidiaries should be subject to approval by the competent SASAC
office funding such SFEs.
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(@ Transfer of “Material SOPR in Key Subsidiaries”

According to PRC laws and regulations, SFEs can decide, at their own
discretion, whether to transfer the SOPR in their subsidiary companies
(including subsidiaries at various levels, the same below), but transfer of
material SOPR in key subsidiary companies (the “Magjor Transfer””) should
be approved by the SASAC office funding such SFEs.

The current laws and regulations have made principle provisions with
respect to the determination of Magjor Transfer and the approval authorities
thereof. According to applicable PRC laws and regulations, Central SFEs
should be empowered to determine whether the transfer of SOPR in their
subsidiaries constitutes a Major Transfer and whether such transfer should
be subject to approval by themselves or the SASAC. Inrespect of the
transfer of SOPR in Local SFES’ subsidiaries, the local SASAC offices
funding such SFEs should be empowered to determine whether such
transfer constitutes aMajor Transfer and whether such transfer should be
subject to approval by themselves. Further, we noted that SASAC has
required local SASAC officesto clarify the scope of specific major
subsidiaries of Local SFEs. However, no specific scope of such
subsidiaries has been published to date.

Therefore, the transfer of SOPR in a SFE’s subsidiary involved inan M&A
deal should be reported to the SFE viainternal procedures, who will then
further submit such transfer to the competent local SASAC office in order
to identify the approval authority of such transfer. The transfer of SOPR
of aCentral SFE’s subsidiary should be reported to the Central SFE, who
will determine the approval authority thereof on its own discretion.

Further, it isworth noting that since Central SFEs are of large scale and are
funded by SASAC, they enjoy greater power than Local SFEs in terms of
approval authority to transfer of SOPR in their subsidiaries.

(b) Appraisal and Pricing

(i) Matters Requiring Appraisal

According to applicable laws and regulations, many economic
activities conducted by SOEs are required to be appraised, anong
which, the following economic activities may beinvolved in M&A
dedls:

Transfer of SOPR

Subscription to additional registered capital of SOEs
Assets transfer or assets swap

Acceptance of contribution or repayment of debts by a
non-state-owned enterprise with in-kind assets

Merger, division, dissolution, bankruptcy

Lease of state-owned assets to non-state-owned enterprises
External investment with in-kind assets

Purchase assets from non-state-owned enterprise

VVVV VVVV

(if) Appraisal Procedures

If SOEs conduct activities requiring appraisal procedures, the holders’

*  The holder of the SOPR, or the occupant of the SOPR, generally refers to state-authorized

departments or investment institutions, SOES or other entities directly holding or
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of the SOPR should entrust a qualified assets appraisal institution to
conduct appraisal on the SOPR proposed to be transferred.
Specifically, the appraisal projects satisfying certain conditions are
further required to be submitted to the competent SASAC office or
Central SFEs in charge of such SOPR for approval or filing purpose.

The Tentative Measures for the Administration of Appraisal of
Sate-Owned Property Rights (the “Tentative Measures”) has made
principle provisions with respect to appraisal projects that are subject
to approval and/or filing procedures as follows:

» The appraisal projects related to economic activities approved by
the people’s governments at various level s should be subject to the
examination and approval by local SASAC offices at the same
level.

» The appraisal projects related to economic activities approved by
SASAC should be subject to filing procedures with SASAC.

» The appraisal projects related to economic activities approved by
Central SFEs and their subsidiaries at various levels should be
subject to filing procedures with Central SFEs.

» Loca SASAC offices are authorized to specify the allocation of
responsibilities among government authorities in charge of
approva and filing of appraisal projects with respect to economlc
activities approved by local SASAC offices or local SOEs.”

(iii) Pricing

The price of the SOPR proposed to be transferred should be
determined based on the approved or filed appraisal result.’

Generally speaking, the transfer price of the SOPR cannot be lower
than 90% of the appraisal price. Further, during the SOPR transfer
process, in case the transaction priceis lower than 90% of the appraisal
price, the transaction should be suspended and cannot be resumed
unless such price has been approved by the approval authority
originally approving the economic activity. Otherwise, such SOPR
transactions may possibly be deemed null and void.

6

managing the SOPR.

In practice, certain local SASAC offices have made specific provisions as to what kind of
appraisal projects should be approved and/or filed. Appraisal projects not stated in such
regulations are not subject to approval and/or filing procedures. It isadvisable for
investors to make further inquiries with the competent SASAC offices when engaging in
specific projects.

Currently, certain local SASAC offices (e. g., Shanghai, Chongging and Jiangsu Province)
have issued specific regulations.  According to the regulations of Chongging, the overall
assets appraisal projects of municipal enterprises whose net book value before such
appraisal equalsto or exceeds RMB30 million and the appraisal projects with respect to
material economic activities approved by Chongding People’s Government are subject to
approval by Chongging SASAC office. The appraisal projects as to economic activities
approved by the people’s governments at district/county level are subject to approval by
the competent SASAC office at the same level.

In respect of internal assets reorganization of Central SFEs, if both transferor(s) and
transferee(s) are Central SFESs or their directly or indirectly wholly owned onshore
subsidiaries, the transfer price should be determined based on the appraised or audited net
assets value and cannot be lower than such appraised or audited net assets value.
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(c) Transfer Modes

In principle, SOPR transfer should be conducted through public quotation,
bidding and auction 8proceduras unless such transaction has met certain
statutory conditions” and has been approved by the competent authority, in
which case the SOPR transfer does not need to go through Public Quotation
(as defined below) procedures and can be transferred by agreement.®
However, such statutory conditions are generally applicable to the reform of
national structure and industrial policy. In practice, it israrely seen that
foreign investors have satisfied those statutory conditions and obtained all
the requisite approvals. Therefore, SOPR transfersinvolving foreign
investors should generally be conducted viaPREC. SOPR transactions
that are not duly conducted via PREC may possibly be deemed null and
void.

(d) Soliciting for Potential Transferees

If SOPR transfer is conducted through a PREC, relevant information with
respect to the SOPR transfer should be publicly disclosed (the “Public
Quotation”) in order to solicit potential transferee(s). The transferor(s)
may put forward explicit qualifications for transfereg(s) in terms of
gualifications, business reputation, operation status, finance status,
management capability, assets scale and etc.  In practice, if there aretwo
or more potential transferees, auction or bidding procedures will be
activated. If thereis only one potential transferee after the Public
Quotation procedures, the transferor(s) can directly enter into atransfer
agreement with such transferee.

It isworth noting that the qualifications for transferee(s) specified during
the Public Quotation procedures may not contain anything that is expressly
directed at certain parties or that violates the principle of fair competition.
If the qualifications for transferee(s) contain any ambiguity or unfair
provisions, the PREC may ask the transferor(s) to make relevant
modifications, or request the transferor(s) to give further interpretations or
explanations in writing in connection with the implementing standards of
such qualifications. Such explanations and interpretations cannot serve as
valid qualifications for transferee(s) unless being duly approved by the
competent government authority and published in the announcement of the
SOPR transfer by the PREC.

11 Supervision over Transfer of Sharesin Listed Companies Held by

8

9

The statutory conditions for transfer by agreement are as follows: (i) In the case of
structura adjustment of state-owned economy, the proposed acquisition isin compliance
with the industria policies and general plans with respect to the layout and structural
adjustment of state-owned economy and does not contravene any prohibitive or restrictive
rulesin connection with national economic security, and can obviously promote the
technical progress and industrial upgrade of the target company. Where the target
company fallsinto key industries or fields of national economy, the target company should
maintain its absol utely state-held status after the transfer by agreement of SOPR; or (ii)
During the assets reorgani zation of state-funded enterprises, transfer by agreement of
SOPR can be conducted if both the transferee and the transferor are State-Funded
Enterprise or itswholly owned enterprises or absolutely controlled enterprises.
Thetransfer by agreement of SOPR in Central SFESis subject to approval by SASAC
(where Central SOEs conduct assets reorganization that satisfy the conditions for transfer
by agreement, such reorganization should be approved or decided by the Central SFEs and
be sent to SASAC simultaneously) and the transfer by agreement of SOPR in Local SOESs
is subject to approval by provincial level SASAC offices.  Such approval authority
cannot be delegated to alower level.
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Sate-Owned Shareholders

Foreign investment into listed companies (the “Listed Companies”) controlled or
participated by the state could generally be implemented through strategic investment
In Listed Companies or indirect transfer of shares in Listed Companies held by
state-owned shareholder(s).

1.  Supervision on Srategic I nvestment

Strategic investment in Listed Companies refers to medium- and long-term
strategic acquisition investments of a certain size made by foreign investorsin
qualified Listed Companies and the obtaining of A-shares of such companies as
aresult of such investments. Generally speaking, strategic investment in
Listed Companies can be made by ways of transfer by agreement or subscription
to the private placement by Listed Companies.

In case of strategic investment made by foreign investors into a Listed Company
through transfer by agreement or private placement, the state-owned
shareholders of such Listed Company should duly submit the relevant plan to
the competent SASAC office for approval.  After obtaining the approval by the
competent SASAC office, the Listed Company should duly submit the
application documents with respect to the strategic investment to MOFCOM.
After obtaining a preliminary approval from MOFCOM, the Listed Company
should apply to CSRC for approval or file with CSRC following the completion
of share transfer registration procedures (as the case may be). The strategic
investment should be completed within one hundred and eighty (180) days after
the obtaining of such preliminary approval issued by MOFCOM.

Moreover, foreign investors should fulfill reporting, public announcement and
other legal obligations as required by applicable PRC laws and regulations for
acquiring aListed Company. Specifically, if sharesor interests held or owned
(or to be held or owned) by foreign investors exceed 30% of the outstanding
shares of a Listed Company, the obligation of tender offer will betriggered. If
foreign investors wish to exempt themselves from the obligation of tender offer,
they should satisfy certain qualifications as stipulated in relevant laws and
regulations and duly submit an application to CSRC. CSRC will decide
whether to grant such exemption after examination.

2. Supervision on Indirect Transfer

Where the nature of ownership or actual controller of the state-owned
shareholder of aListed Company has changed due to the equity transfer or
private placement, it constitutes an indirect transfer of the shares held by the
state-owned shareholder of the Listed Company. When foreign investors
intend to conduct indirect transfer through equity transfer or private placement,
the state-owned sharehol der of the Listed Company should submit the
transaction plan to SASAC for review and approval prior to the implementation
of the equity transfer or private placement (with respect to equity transfer, prior
to verification of the SOPR transfer; with respect to subscription to additional
registered capital of the state-owned shareholder, prior to registration with the
competent local offices of State Administration of Industry & Commerce (the
“SAIC”)).

Moreover, foreign investors should fulfill reporting, public announcement and
other legal obligations as required by applicable PRC laws and regulations for
acquiring aListed Company. Specificaly, if sharesor interests held or owned
(or to be held or owned) by foreign investors exceed 30% of the outstanding
shares of a Listed Company, the obligation of tender offer will be triggered.  If
the transaction has satisfied all the applicable statutory qualifications and
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conditions, foreign investors may duly submit an application to CSRC for the
exemption of the obligation of tender offer and CSRC will decide whether to
grant such exemption after examination.

IV Supervision on Transfer of SOPR in Financial Enterprises

1

The Governing Authority of Transfer of SOPR in Financial Enterprises

The Measures for the Administration of the Transfer of Sate-Owned Property
Rightsin Financial Enterprises (the “Measures”, which has become effective
since May 1, 2009) issued by the Ministry of Finance (the “MOF”) on March 17,
2009 has made clear that MOF and itslocal counterparts are the departmentsin
charge of the supervision on SOPR transfer of financial enterprises (the
“Financial SOPR Transfer”). The issuance of the Measuresis of great
importance since the supervision authority of Financial SOPR Transfer was
unclear and the relevant supervision system was not mature prior to the issuance
of the Measures.

It isworth noting that SASAC issued the Several Opinions in connection with
Further Srengthening the Supervision over Local SOPRs (the “Opinions”) on
September 19, 2009 after the issuance of the Measures.  The Opinions has
pointed out that local SASAC offices may, subject to authorization by the
people’s government at the same level, exercise, on aprogressive basis,
supervision over the SOPR in local financia enterprises, operational SOPR
generated from investment by public institutions, and operational SOPR
transformed from non-operational SOPR.  According to the Opinions, the
transfer of state-owned equity in alocal state-funded financial enterpriseis
subject to approval by the financial enterpriseitself or local SASAC office, or,
as submitted through the local SASAC office, by the people’s government at the
same level according to the laws and regulations governing SOPR transfer.

However, according to the Measures, Financial SOPR Transfer by (i) local MOF
offices at the county level or above; (ii) investment entities authorized by the
people’s governments at the county level or above or the local MOF offices
thereof, or (iii) state-owned and state-controlled financia enterprises are subject
to approva by MOF or itslocal counterparts. Therefore, the local people’s
government should make further interpretations or authorizations to make clear
the approval authority of Financial SOPR Transfer.

Supervision on Financial SOPR Transfer in Private Companies

According to the Measures, MOF and its local offices are the principal
supervision authority of Financial SOPR Transfer. Among others, the transfer
of financial SOPR by alocal MOF office is subject to approval by the people’s
government at the samelevel. Further, the Financial SOPR Transfer by an
authorized ingtitution of the people’s government is subject to approval by the
MOF office at the same level.

Moreover, when a state-owned or state-controlled financial enterprise intends to
transfer its SOPR in itsimmediate subsidiaries, approval from the competent
MOF offices should be obtained. When the aforesaid immediate subsidiary
intends to transfer its SOPR in its subsidiaries, approva from the holding (group)
company should be obtained. If the transaction constitutes transfer of material
SOPR in akey industry or in akey subsidiary,® or would lead to transfer of

10

The “key industries” refer to eight industries including finance, military, electric fence
and electricity, petroleum and petrifaction, telecommunications, coal, civil aviation and
shipping. The “key subsidiaries” refer to: (i) state-owned or state-controlled financial
enterprise(s) controlling companies in connection with the aforesaid key industries; and
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control of financia enterprises or other key subsidiaries held by the target
enterprise of the transl‘eri such transaction should be subject to approval by the
competent MOF office.*

In addition to the aforesaid supervision and approval procedures applicable to
Financial SOPR Transfer, such other issues as evaluation, pricing, transfer
procedures should be governed by the Measures, the Interim Measures on
Supervision and Administrations of Appraisal of Sate-Owned Property Rightsin
Financial Enterprises and Notices on Implementation of the Measures on
Administration of Transfer of Sate-Owned Property Rightsin Financial
Enterprises and other specific regulations applicable to financial SOPR.

3.  Supervision on Financial SOPR Transfer in Listed Companies

The transfer of SOPR in listed financia enterprises and the transfer of sharesin
listed companies by financial SOEs should be effectuated through a
lawfully-established securities trading system.  If the transferor isthe
controlling shareholder of the listed company, the share transfer is subject to
approval by the competent MOF offices.  If the transferor is not a controlling
shareholder of the listed company and its aggregate net transfer of shares during
acomplete financial year isless than 5% of the listed company’s total share
capital, the decision with respect to the share transfer shall be made by the
transferor in line with itsinternal decision-making procedure, and, by January
10 of each year, it shall report to the competent M OF offices on its transfers of
sharesin the listed company for the preceding financial year. If such aggregate
net transfer equals or exceeds 5% of the listed company’s total share capital, it
should first submit its transfer plan to the competent M OF office for approval
before implementing the same.

V Supervision over State-Owned Equity/Share Pledge

In addition to the foregoing discussions in connection with the supervision on SOPR,
M&A deals may aso involve circumstances where state-owned or state-participated
shareholders provide pledges with their equity interests or shares to secure relevant
debts. Currently, no specific regulations governing pledges provided by state-owned
or state-participated shareholders have been issued by SASAC. In practice, such
pledges are generally subject to general provisions governing equity pledges as
provided in applicable PRC laws and regulations and other requirements as stipul ated
by local SASAC offices. For your general reference purpose only, we have set forth
below several highlights with respect to the supervision over equity/share pledges
provided by state-owned or state-participated shareholders:

1.  Qualified Guarantees and Amount Limitation for the Pledge

With respect to the pledges of equity interests or unlisted shares, certain local
SASAC offices (such as those in Shandong, Xiamen and Jiaxing) strictly
stipulate that only SFEs and their wholly-owned or exclusively-controlled
subsidiaries can serve as qualified pledgors and pledgees, while the
accumulative pledged amount shall not exceed a specified threshold as defined
in applicable regulations.’*  Asto the pledges of listed company shares,

(ii) state-owned or state-controlled financial enterprise(s) being the controlling
shareholder(s) of alisted company.

Since SASAC hasissued relevant regulations governing the supervision over Financia
SOPR Transfer (as stated under item I111.1), we suggest that investors to make further
inquiries with the competent SASAC offices and M OF offices when engaging in specific
projects.

For example, Shandong SASAC office regulates that the aggregate pledged assets
provided by any provincia level SFE shall not exceed its net assets.  Further, the

8
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SASAC has stipulated that the amount of pledged shares shall not be in excess
of 50% of the aggregate shares then held by the state-owned shareholder in such
listed companies and the pledgees should be the listed companies themselves or
their wholly-owned or controlled subsidiaries. Moreover, the value of the
pledged shares should be reasonably determined based on the market prices of
the listed shares.

2. Prior Approval by the Competent SASAC Office

According to the Enterprise Sate-Owned Assets Law, wholly state-owned
enterprises or wholly state-owned companies cannot prowde PI edges for their
affiliates without pr| or ?oproval by the competent SASAC of Moreover,
certain local SASAC of such as those in Shandong Province, Jilin Province,
and Ningbo and Huzhou of Zhejiang Province, among others) and local SAIC
offices also specifically rec‘uwe that the approval from competent SASAC office
is prerequisite for the establishment of a state-owned equity pledge.

3. Realization Procedures of Equity Pledge

Certain local governments (e.g., Shanghai and Hubei) require that state-owned
equity transfer as aresult of realization of pledge thereon should be subject to
assets appraisal, bidding, auction and listing procedures, as provided in
applicable regulations issued by competent SASAC offices.

Therefore, if apotential M&A deal involves equity pledge provided by a state-owned
shareholder, foreign investors should have an overall understanding of relevant
regulations and requirements at both central and local levels and may need to take into
consideration matters such as the requirements, timeframes and expenses for the
establishment and realization of the pledge of equity interests or shares, so asto
minimize potential risks that may arise out of the proposed transaction.

* * *

The aboveis our brief summary with respect to the supervision over SOPR involved
in M&A deals based on the currently effective PRC laws and our experience and we
hope this has been helpful to you. It is notable that, in addition to the approval by
the competent SASAC offices as stated herein, M& A deals involving SOPR may be
subject to approvals by the competent MOFCOM offices, the industrial authorities
and etc. Moreover, since the supervision over SOPR may be different from place to
place, investors should fully consider the specific regulations and requirements issued
by the competent SASAC offices. Furthermore, the laws and regul ations governing
the supervision over SOPR are subject to constant amendments and updates.  If there
is any discrepancy between our discussions herein and any rule or official
interpretation to be issued by the relevant PRC government authorities, such new rule
or interpretation shall prevail. This memorandum isfor your reference purpose only
and cannot be deemed as our formal legal opinions with respect to the relevant issues.

If you have any questions, please feel free to contact us at inquiry@hanyilaw.com.

© Han Yi Law Offices

security provided to the same pledgee should not exceed 30% of its net assets on a
cumulative basis, or 10% of its net assetsin a single transaction.
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