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Memorandum to: Our Clients and Friends

Re: PRC Requlatory Updates on Delegation of FIE Approval Authorities

The simplification of approval procedures and the delegation of approval authority
from central approval offices to their local counterparts are two key aspects of China’s
recent reform of its foreign investment regulatory system. In 2008 and 2009 in
particular, many foreign invested projects that were formerly subject to the exclusive
administration of the central Ministry of Commerce (“MOFCOM”) have been
generally delegated or relegated to its local counterparts.  In-early 2010, the State
Council has promulgated the Several Opinions on Further Improving the Work of
Utilizing Foreign Investment (Guo Fa [2010] No. 9, “Circular 9”) , lifting the total
investment threshold for foreign-invested projects that require central MOFCOM’s
approval from USD100 million to USD300 million for projects that fall under the
“encouraged” and “permitted” categories in the Industrial Category Guiding Foreign
Investment (the “Industrial Category”), and further requiring the central government
authorities to delegate their powers of approval to their local counterparts. Such
efforts were all made to streamline the foreign investment regulatory system and to
transform the main responsibilities of central government authorities from approving
and supervising specific foreign investment activities to playing more macroscopic
roles such as policy-making, general supervision, among others.

The primary administrative authorities for foreign invested projects are MOFCOM
and its local counterparts (“MOC offices”). In addition, certain foreign invested
projects (if not all) that involve fixed assets investment or may potentially affect the
overall national economic development plan are also subject to approval by the
National Development and Reform Commission (“NDRC”) or its local counterparts
(“NDRC offices”). If a project falls under certain special industries, approvals from
supervisory authorities governing such industries may also be required. To make
this memorandum more focused however, we will only touch on the regulatory
updates and changes with respect to the delegation of approval authority of both MOC
and NDRC offices over foreign investment projects, based on the latest development
of PRC laws and regulations and our relevant practical experience, for general
reference purposes only.

I MOC Offices’ Approval Authorities

MOC offices are the primary administrative authorities responsible for foreign
invested projects. Under the previous approval system, central MOFCOM
retained large amounts of approval power over foreign invested projects
(including, among others, projects falling under the “encouraged” or “permitted”



category under the Industrial Category with the total investment threshold equal
to or higher than USD100 million, or projects under the “restricted” category with
total investment threshold equal to or higher than USD50 million, and other
special types of projects such as foreign invested companies limited by shares,
investment companies, venture capital companies or management companies),
while local MOC office only had approval authority over foreign invested
projects with investment amounts less than the abovementioned thresholds. In
recent years however, central MOFCOM has delegated much of its approval
authority. Not only has the total investment threshold for “encouraged” and
“permitted” foreign invested projects been significantly increased, but also
approval authority over foreign invested projects that was once exclusively held
and administered by central MOFCOM -has been delegated to local MOC offices
to some extent.

General Rules
(a) . - Establishment of Foreign Invested Projects

Generally speaking, the total investment threshold for the “encouraged” or
“permitted” foreign invested projects under the Industrial Catalogue,
requiring central MOFCOM’s approval has been increased from USD100
million up to USD300 million, while the total investment threshold for
projects in the “restricted” category remains unchanged (i.e., USD50
million). In other words, foreign invested projects with total investment
amounts less than the aforesaid new thresholds are now subject to the
approval of local MOC offices.

(b)  Subsequent Changes for Foreign Invested Projects

Under the previous approval regime, generally speaking, all subsequent
changes to a foreign invested project were to be reviewed and examined by
the MOC office originally in charge of approving the establishment of such
projects. From 2007 onward however, approvals of immaterial changes
of foreign invested projects originally approved by central MOFCOM have
been gradually delegated to local MOC offices (note that in practice such
approvals may still need to be filed with MOFCOM for record). In
principle, MOFCOM is retaining their approval powers on the following
matters:

> Capital Increase over Threshold. If a foreign invested project
intends to increase its investment amount by USD300 million or
higher (in case the project falls in the *““encouraged™ or “permitted”
category), or by USD50 million or higher (in the case that the
project falls in the “restricted” category), such capital increase will
require MOFCOM'’s approval, regardless of the original approval
authority for the establishment of the project.

> Substantive Changes for FIEs Originally Approved by Central
MOFCOM. According to the Circular on Issues Relevant to
Delegation of the Examination and Approval Authority over Foreign
Investments to Lower Levels (Shang Zi Fa (2010) No. 209,
“Circular 209”), currently central MOFCOM is primarily
responsible for the approval of capital increases of FIE with
incremental amounts of the total investment equal to or higher than
the above-mentioned approval thresholds or other changes to FIES
which require central MOFCOM’s approval as specifically provided
under applicable laws and regulations. In other words, except for
the aforesaid changes of an FIE, all other subsequent changes of an
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FIE will only be subject to approval by the competent local MOC
office. In practice, however, with respect to the “material changes”
of FIEs (including among others, equity transfer or change of
business scopes), the establishment of which was originally
approved by central MOFCOM, some local MOC offices may
submit the requests to central MOFCOM’s approval or informally
seek central MOFCOM’s opinion before they issue approvals for
such changes, as the description of “applicable laws and regulation”
under Circular 209 lacks definite scope or clarification and the
allocation of approval authority over FIE projects between central
government authorities and their respective local counterparts are
mainly regulated by rules and regulations promulgated by different
authorities under the State Council, some of which are inconsistent
or even conflict with each other.

2. Special Approval Rules for Certain FIE Projects

(@)

(b)

FIEs in the “Encouraged” Category Without Need of Comprehensive
National Balancing

MOFCOM has delegated its approval and administrative authority over the
establishment and changes of all FIEs in the “encouraged” category
(including those beyond the USD300 million threshold) to local MOC
offices, provided that no “comprehensive national balancing” is required
for such FIEs. Thus the establishment and subsequent changes of such
FIEs will not be subject to such USD300 million threshold and shall all be
subject to the approval by local MOC offices.

Please note however, as there is not a definitive scope or definition of
foreign invested project requiring national comprehensive balancing, either
in law or in practice, it is-suggested that foreign investors should consult
competent MOC office(s) to discover the proper approval authority if the
total investment amount of a proposed “encouraged” foreign invested
project is beyond the USD300 million threshold.

FIEs in Service Industries

Along with China’s opening of its service market to foreign investors in
the wake of its entrance into the World Trade Organization, approval
authority for foreign invested projects in the service sectors has in recent
years been gradually delegated from central MOFCOM to its local
counterparts. Based on the recently promulgated Circular 209, the
establishment and subsequent changes (including capital increase above
the relevant threshold) of all FIEs in service industries will only be subject
to approval by local MOC offices, unless otherwise provided by applicable
PRC laws and regulations. As a consequence, among-the more-than-forty
industries in the service sector that in previous years were exclusively
administered by.central MOFCOM, around thirty service industries are
now delegated to and approved by local MOC offices. Central
MOFCOM will only retain approval power over FIEs in a few specific

! In'1999, the State Planning Commission (i.e., the predecessor of NDRC) and the State
Economic and Trade Commission (i.e., the predecessor of MOFCOM) issued a circular to set
out a brief list of projects requiring comprehensive national balancing (e.g., infrastructure
projects, aeronautical and astronautical projects or mining projects that are of importance to
the nation’s economy and the people’s livelihood and the distribution of productive forces).
However, these policies seem to have not been strictly carried out in practice anymore.



(©)

(d)

_service_industries such as the financial, telecommunication and direct sales
industries, among others.

Note however, that provisions in Circular 209 with respect to the approval
authority over foreign invested projects in service industries are too broad
and may even conflict with MOFCOM'’s previous rules. For example,
Circular 209 keeps silent on at which level the regulations may require the
application of exceptional rules, subjecting certain projects to central
MOFCOM'’s approval. Does Circular 209 also delegate the approval
authority over certain foreign invested projects (such-as FIEs engaging in
medical-service or auction) with investment amounts beyond the relevant
investment thresholds to local MOC offices? - According to MOFCOM'’s
previous rules, however, only approval authorities over such projects with
investment amount lower than the investment thresholds are specifically
delegated to local MOC offices. Does this mean that under Circular 209,
all such projects (including those beyond the investment thresholds) will
only be reviewed and approved by local MOC offices? In practice,
MOFCOM may still retain their approval authority over these ambiguous
areas until such rules and regulations are further spelt out.

Foreign Invested Companies Limited by Shares

Approval authority for foreign invested companies limited by shares
(“FICLS”) has also been significantly delegated so that the establishment
of an FICLS is essentially subject to the general rules applicable to
ordinary forms of FIEs as introduced under Section 1.1 above (rather than
uniformly subject to MOFCOM’s supervision under the previous approval
regime), provided however, that the threshold for different levels of
approval authorities for-an FICLS is determined on the basis of the
registered capital (instead of investment amount) of the target FICLS due to
the lack of investment amount for an FICLS in practice. This means that
the establishment of an FICLS with registered capital of USD300 million
or higher in the “encouraged” or “permitted” categories under the Category
Guidance, or an FICLS with registered capital of USD50 million or higher
in the “restricted” category, shall be approved by central MOFCOM,
otherwise an FICLS shall be subject to approval by local MOC offices.
However, if an FICLS is established through conversion from a foreign
invested limited liability company, such threshold shall be calculated by
the net assets of such FICLS.

In addition, principles in relation to the approval authority over subsequent
changes of FIEs provided in Section 1.1.(b) are also generally applicable to
that of an FICLS. However, if such a change is made for an FICLS to be
listed publicly, or is as a consequence of strategic investment by foreign
investors in an A-share FICLS (either through foreign related M&A deals
or equity transfer of an existing listed FICLS), then such changes shall still
be subject to approvals by central MOFCOM (regardless of the size of the
target company or the proposed deal) and the China Securities Regulatory
Commission.

Foreign Investment in Domestic Companies through M&A

The approval authority over a foreign related M&A project is determined
by the threshold calculated by the “transaction volume” of such a project,
instead of the total investment amount of the FIE transformed through such
M&A deals from a target domestic company as per various practices under
previous approval regime. Specifically speaking, (i) M&A deals with the
transaction volumes of USD300 million or higher for a target company that
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falls under the “encouraged” or “permitted” category under the Industrial
Category, or (ii) M&A deals with transaction volumes of USD50 million or
higher for a target company in the “restricted” category, shall be subject to
approval by MOFCOM. M&A deals which fall below such thresholds
shall be subject to approval of local MOC offices.

Compared with ordinary foreign invested projects, foreign invested
projects through M&A deals are relatively complicated and may be subject
to more restrictions or approvals, such as an anti-monopoly review and a
national security examination.

(e)  Foreign Invested Investment Companies and Foreign invested Venture
Capital Companies

Foreign invested investment companies, foreign investment venture capital
companies and foreign invested venture capital management companies are,
based on whether their registered capital is above or below the threshold of
USD300 million, subject to approval by central or local MOC offices
(previously, they were all subject to MOFCOM’s approval).

In addition, general approval principles applicable to changes of FIEs
provided in Section 1.1.(b) can also be applied to that of foreign invested
investment companies, foreign invested venture capital companies and
foreign invested venture capital management companies. Particularly, for
a foreign invested venture capital company originally approved by
MOFCOM, the changes to requisite investors thereof shall generally be
subject to the approval by MOFCOM.

Please note that we only list out above several specific rules with respect to the
regulatory updates on certain major FIE projects and are not aiming to provide a
truly detailed and comprehensive summary of all rules over approvals of foreign
invested projects (especially those with respect to specific industries). Therefore,
it is advisable for investors to make prior communication and seek confirmation
with-competent government authorities for their proposed investment in special
types of enterprises.

Furthermore, when it comes to any specific foreign invested project that should

be subject to a variety of special rules which may result in overlap or even

conflict among different approval authorities, consultation and further
confirmation with relevant government authorities may be required, in which case,
the more stringent rules may apply.

Local MOC Offices’ Approval Authority

Local MOC offices refer to MOFCOM'’s local counterparts at provincial or lower
levels. Among them, provincial-level MOC offices refer to those of provinces,
autonomous regions, municipalities and municipalities separately listed on the
state plan, Xinjiang Production and Construction Corps, sub-provincial cities
(including Harbin, Changchun, Shenyang, Ji’nan, Nanjing, Hangzhou,
Guangzhou, Wuhan, Chengdu and Xi’an) and economic and technological
development zones at the national level.

Generally speaking, provincial-level MOC offices may further delegate their
approval authority to lower levels of MOC offices as they believe appropriate,
with certain exceptions that could not be further delegated to the lower level of
the provincial MOC offices, such as establishment and changes of the
below-threshold foreign invested investment enterprises, foreign invested venture
capital enterprises and certain FIEs in the “restricted” category.
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Il NDRC’s Approval Authority

In addition to approval by MOC offices, certain foreign invested projects should
be also approved by NDRC offices prior to or at the same time as the submission
for approval by MOC offices. In practice, based on different localities and the
specific industries they engage in, not all FIE projects are mandatorily required to
be approved by NDRC offices. Generally speaking, foreign invested projects in
service or trade areas without fixed assets investment are not subject to-approvals
from NDRC offices, while foreign investment in steel, cement and other
infrastructure industries shall be subject to approvals from NDRC offices.

With respect to a foreign invested project that requires approval by NDRC offices,
the competent NDRC office in charge of such foreign invested project should be
determined based on the specific industries the target company is engaging in and
the proposed total investment amount of such a project. In accordance with
Circular9and the implementing rules subsequently issued by NDRC, the total
investment threshold for a foreign invested project that requires central NDRC’s
approval, just as MOFCOM’s rules, has been raised from USD100 million to
USD300 million, which will make the approval level of NDRC offices generally
consistent with that of MOC offices. After delegations, the approval authority

of NDRC offices over foreign invested projects can be summarized as follows:

(@)  Foreign invested projects in the “encouraged” or “permitted” industries
under the Industrial Category with a total investment amount of USD300
million or above, or in the “restricted” industries with a total investment
amount of USD50 million or above, shall be subject to approvals by central
NDRC (among which projects in the **encouraged™ or *“permitted”
industries with a total investment amount of USD500 million or above, and
projects with a total investment amount of USD100 million or above in the
“restricted” industries shall, after being approved by NDRC, be submitted
to the State Council for final examination and approval);

(b)-~ “Foreign invested projects in the “encouraged” or “permitted” industries
with a total investment amount smaller than USD300 million, or projects in
the “restricted” industries with a total investment smaller than USD50
million, shall be subject to approval by local NDRC offices. The scope of
approval authority of provincial-level NDRC offices should be determined
by the provincial government. However, foreign invested projects in the
“restricted” industries with a total investment smaller than USD50 million
shall be subject to the approval by provincial-level NDRC offices and
cannot be further delegated to any NDRC offices at lower levels.

The above summary is only a brief introduction and overview of the current PRC laws
and practices with respect to approval authority delegation over foreign invested
projects, which hopefully will serve as a useful reference to you. Please note
however that since China is under the process of foreign investment regulatory reform
(e.g., the Industrial Category is under a new round of comprehensive revision, and
further delegation of approval authority is expected), and the relevant rules and
regulations referenced herein are relatively new and government authorities in
different places may hold different opinions or interpretations, therefore if there is any
discrepancy between the discussion herein and any special rules, policies or practices
of any specific PRC government authority, such rules, policies or practices shall
prevail. This memorandum is for the purpose of general reference only and should
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not be relied upon as any formal PRC legal opinion with respect to any general or
specific PRC law issue.

If you have any questions or comments with respect to anything set forth herein,
please do not hesitate to contact us at inquiry@hanyilaw.com for a further discussion.

© Han Yi Law Offices
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