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China Released a Series of Laws and Regulations to Improve Foreign Investment Administration
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On December 31, 2019, the State Council issued the
Implementation Regulations of Foreign Investment Law (the
“Implementation Regulations”), which take effect on January 1,
2020. Compared with the draft Implementation Regulations (the
“Draft”, please refer to our October & November 2019 issue of
China Regulatory Updates for details), the Implementation
Regulations have: (i) removed the proposed provisions that
round-trip investments approved by the State Council may not be
subject to restrictions set forth in the Special Management
Measures for the Access of Foreign Investment (commonly
known as the FDI Negative List); (ii) deleted the proposed
provisions that foreign investors may invest in partnerships in
areas where foreign shareholding ratio is restricted; (iii) canceled
the proposed 6-month grace period and rescheduled the
deadline for foreign-invested enterprises (“FIEs”) to complete
structural reforms by January 1, 2025; and (iv) clarified that
investments in China by FIEs or Chinese citizens residing
overseas will also be deemed foreign investments. However, the
Implementation Regulations did not make it clear the legal status
of such hot-topic issues as the VIE structures and investments
with non-equity-type interests.

To facilitate the implementation of the Foreign Investment Law
and the Implementation Regulations, the Chinese government
authorities including the State Administration for Market
Regulation (“SAMR”) and MOFCOM also released a few
supporting documents including the Notice on Efforts to
Implement the Foreign Investment Law and Take FIE
Registrations (the “Notice”) and the Measures for Information
Report on Foreign Investments, pursuant to which a reporting
system of foreign investments based on information sharing is
proposed to be established. In general, such information
required to file with MOFCOM as initial report, annual report,
report of change or de-registration can be shared by SAMR with
MOFCOM concurrently with filings made by foreign investors in
the applicable Enterprise Registration System and the National
Enterprise Credit Information Publicity System. As a result, the
authority of review and approval over foreign investments
subjected to the FDI Negative List will be transferred from
MOFCOM to SAMR and other applicable government agencies.

The promulgation of the Foreign Investment Law and its
supporting documents comes as a substantial reform to the
existing foreign investment administration in China, boosting the
establishment of a unified management system of both foreign
and domestic investments. It is noteworthy though that the
legitimacy of the controversial VIE structures remains unclarified.
In addition, it is unclear that how the change of approval authority
over foreign investments in the FDI Negative List will be
implemented effectively.

CBIRC Further Relaxed Restrictions on Market Access for Foreign Investments in Insurance Sector
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On December 6, 2019, to implement the recently amended
Administrative Regulations on Foreign-Invested Insurance
Companies (the “Regulations”), the China Banking and Insurance
Regulatory Commission (or CBIRC) issued, with immediate
effect, the Detailed Rules for the Implementation of the
Regulations (the “Detailed Rules”). On the same day, CBIRC
also circulated a Notice to Clarify the Schedules of Lifting Foreign
Equity Ratio Restrictions in Joint-Venture Life Insurance
Companies (the “Notice”).

Pursuant to the Detailed Rules as well as the Notice, the equity
ratio capped for foreign investments in a joint-venture life
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insurance company has officially been removed. Starting
January 1, 2020, foreign investors are allowed to hold up to
100% equity interest in life insurance companies. In addition, the
Detailed Rules also removed such requirements as that a
qualified foreign investor must have a track record of at least 30
years of experience in the insurance business and have
maintained a representative office in China for no less than 2
years before it can invest in any Chinese insurance company.
Both the Detailed Rules and the Notice aim to provide more
opportunities for foreign investors to enter into the insurance
market in China, it remains to be seen though as to whether and
to what extent such foreign investors could actually benefit from
these relaxed access requirements, given the establishment of
insurance companies is still subject to prior approvals by CBIRC.

China’s Top Legislature Modified Securities Law to Fully Implement Registration-Based System for
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On December 28, 2019, the Standing Committee of the National
People’s Congress adopted and issued the newly amended
Securities Law of the PRC (the “New Securities Law”), which will
become effective on March 1, 2020. Set forth below are some
noteworthy highlights:

1. Full implementation of registration-based securities
issuance system. The New Securities Law stipulated that
the registration-based system (the “Registration System”)
will be applied universally in China to the public offerings of
all kinds of securities, while the profitability requirements
for securities issuers upon IPOs will be removed (detailed
implementing plans of the Registration System will be
formulated by the State Council later on). Listing and de-
listing of securities will instead be governed by the rules of
the applicable stock exchanges.

2. Adjustments of implementing rules concerning acquisition
of listed companies. When calculating outstanding shares
involved in the acquisition of a listed company (including
via tender offers), only shares with voting rights will be
considered pursuant to the New Securities Law. It also
reinforced requirements on post-acquisition management.
For example, if a shareholder has 5% or more of voting
rights, he will be responsible to report every 1% increase or
decrease in such voting rights thereafter. In addition, the
lock-up period of any shares acquired in the acquisition is
extended to 18 months from 12 months as provided by the
old rules.

3. Tightening up of restrictions on insider trading and short-
swing trading. The New Securities Law redefines the
insiders to include parties in acquisition of listed companies
or material asset transactions, their controlling
shareholders and/or ultimate controlling parties, directors,
supervisors and senior management team members, as
well as any other persons who may have access to the
inside information as a result of their duties and
responsibilities. In addition, shares held by or on behalf of
spouses, parents or children of the directors, supervisors,
senior management team members or any individual
shareholders holding 5% or more shares in a listed
company are further subject to short-swing trading
restrictions.

4. Increasing penalty on illegal activities in a significant
manner. Compared with the previous provisions, the New
Securities Law has substantially increased the
administrative penalties on illegal activities in securities
issuance, information disclosure, short-swing trading and
insider trading, among others.

The New Securities Law further regulates the issuance and
trading of securities based on the recent years’ developments
and reforms of China’s securities market. It also launched the
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reform of A-share market to abolish the review and approval
based system and to establish the registration based system.
The effect of this overhaul remains unclear though in a short
period of time as it is subject to the formulation and
implementation of supporting laws and regulations.

SSE Officially Released Rules for Reviewing Significant Asset Reorganizations by Listed Companies
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On November 29, 2019, Shanghai Stock Exchange (“SSE”)
issued the Rules for Reviewing Significant Asset
Reorganizations by Listed Companies on SSE STAR Market (the
“Rules”). Compared to its draft version for public comments
(please refer to our September 2019 issue of China Regulatory
Updates for details), the Rules retained such key provisions as
prohibiting cross-industry asset reorganization (the so called
synergy effect) and requiring certain financial standards to be
met in the case of back-door listings. It is noteworthy though that
the requirements of lock-up period in back-door listings have
been tightened up. In addition, if the operating entity of the
underlying going-public assets has not yet become profitable at
the time of a back-door listing, prior to the STAR Market-listed
company (the “STAR Company”) making profits for the first time
after such back-door listing, neither its controlling shareholder
nor its ultimate controlling party may, (i) dispose of any share
obtained as a result of the back-door listing within the first three
full fiscal years after the registration of the shares; or (ii) dispose
of such shares more than 2% of the STAR Company’s total
shares per year in the following two full fiscal years (which is
slightly stricter than the lock-up period requirements of a STAR
Market IPO under similar situations).

AMAC Updated Private Equity Fund Filing Guidelines HEFE# (AERBFREESEE R

2019E12H23H, HHEIEHEHREE W HE ( “HF
F WD) KA R B R & & R aAD
COCERTED 7 ) o BRI CHRAEDY , hEW
(V¥ TG A5 T 3 A FR 2l A 1 5 76 G S g N TR B 3%
PV ()P NsR T SN UM TR G S AR X 4
PrE MBI E AL XS, RIS SR % RIAE
Fs (il)aRAk T X IR AR R 2 SR I TR S5 i,
AT IS Ty 4 WL B PR o) 3 4 B\ 0 [R) 2RIt 4
B JF B(v)ERE L L) e A AR F5
S

On December 23, 2019, the Asset Management Association of
China (“AMAC”) promulgated the new Private Equity Fund Filing
Guidelines (the “Guidelines”). Pursuant to the Guidelines, AMAC
proposed to: (i) incorporate the convertible bonds and equity
converted from debts whether by market practice or by
operation of law into the scope of equity investments; (ii) further
stress fund raisers’ obligations to inspect the potential investors’
capability during fundraising and the importance of “fundraising
first and filing thereafter”; (iii) reinforce the prevention and
management of interest conflicts (e.g., requiring PE funds to
establish risk-control system of affiliated transactions and
restricting similar funds to be raised by the same fund
managers, among others); and (iv) require PE funds to operate
no less than 5 years.

These updates are intended for information purpose only and are not a legal advice or a substitute for legal consultation for any particular case
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