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On July 30, 2018, the Ministry of Commerce (“MOFCOM”)
released for public comments the Decision on Draft Amended
Administrative Measures for Strategic Investments in Listed
Companies by Foreign Investors (the “Draft Amended
Measures”) to further improve China’s foreign investment
environment. The Draft Amended Measures was released just a
month after the 2018 revision of the Interim Measures for Filing
Administration on the Establishment and Change of Foreign-
Invested Enterprises (the “Filing Measures”), aiming to
coordinate and unify the regulatory framework for administration
of foreign investment. Set forth below are some of the major
changes and clarifications proposed by the Draft Amended
Measures:

1. Redefined Scope of Application. Strategic investment in A-
share listed companies concerning such hot and practical
topics as investor qualification, forms of investment, and
shareholding proportion has been redefined under the Draft
Amended Measures so that the threshold for foreign
investors to participate in PRC securities market will be
lowered in the following ways: (i) qualified foreign natural
persons will be entitled to make foreign strategic
investment in A-share listed companies for the first time; (ii)
qualifications for foreign investors using their equity in
overseas company as a consideration to make strategic
investment in onshore listed companies (“Equity Swap”)
will be relaxed, which means that unlisted foreign
companies finally get an admission ticket for Equity Swap
with A-share listed companies; and (iii) the minimum 10%
shareholding by foreign strategic investors as a result of
their strategic investment in an A-share listed company will
be completely removed and there won’t be any minimum
foreign strategic ownership required going forward.

2. Clarified Approval Authority. To unify the application of law
and be consistent with the Filing Measures, the Draft
Amended Measures clarified MOFCOM'’s approval
authority so that (i) all foreign strategic investments not
related to any industry on the Negative List will only need
to be filed by the underlying A-share listed company with
competent MOFCOM offices within 30 days after the
relevant transactions have been registered; and (ii) foreign
strategic investments involving any industry on the
Negative List will still need to go through an advance
approval and review procedure with the central or
provincial level MOFCOM office depending on the amount
of proposed investment.

3. Shortened Lock-up Period. Current regulations provide
that shares of an A-share listed company obtained by
foreign strategic investors shall be subject to a 3-year lock-
up period during which time such shares are not tradable.
There have been a few cases in recent years in which a 1-
year lock-up period has been applied, mainly on the
rationale that the effective foreign investment in each of
those cases has been less than 10% thus not a qualified
“foreign strategic investment”. It is evident that such cases
and the underlying reasoning are the results of a case by
case analysis which should be unified and standardized.
The Draft Amended Measures has therefore shortened the
lock-up period to one year for all foreign strategic
investments in A-share listed companies and in the
meantime removed the 10% minimum shareholding
requirement so that a more fair and just market order could
be established for all foreign investors in China’s securities
market.
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Supreme Court Invalidated Another Nominee Shareholding Agreement
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Following the publication of the Special Administrative Measures
(Negative List) for Foreign Investment Access (2018 Edition)
(please refer to our July 2018 issue of China Regulatory Updates
for details) and the Filing Measures, the Draft Amended
Measures represents China’s another major step forward to
further open up its market and to encourage foreign participation
in its A-share securities market whether through Equity Swap or
otherwise. We will continue to monitor and report the regulatory
developments and the corresponding PRC practice in this
connection.
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On July 18, 2018, the Interpretation of the Supreme People’s
Court on Several Issues concerning the Application of the
Statute of Limitation Rules in the General Provisions of the PRC
Civil Law (the “Judicial Interpretation”) was released, which has
already taken effect from July 23, 2018.

Pursuant to the Judicial Interpretation, (i) the two-year general
and the one-year shorter statute of limitation stipulated in the
General Principles of the Civil Law will all be replaced the 3-year
statute of limitation; and (ii) solely for the protection of the
defense rights already obtained by obligators (i.e., after the
expiration of the applicable statute of limitation, obligators may
get a defense right not to fulfill obligations), the statute of
limitation shall however not be extended if it has expired before
the effective date of the General Provisions of the PRC Civil Law
(i.e., October 1, 2017).

It is noteworthy that, according to the Judicial Interpretation as
well as other applicable PRC laws and regulations, courts are not
allowed to actively apply (or extend the existing statute of
limitation in order to apply) the 3-year statute of limitation.
Therefore, if a 2-year or 1-year statute of limitation has currently
started to run but hasn’t expired before October 1, 2017, the
relevant obligee should instead actively apply to the court for an
extension of the statute of limitation to 3 years in order to defend
against obligator.

REARERRE ETAT

In July 2018, a ruling on Jinguo Yang v. Jinkun Lin & Changzhou
Almaden Co., Ltd. (“Almaden”) by the Supreme People’s Court of
the PRC (the “Supreme Court”) was disclosed on China
Judgments Online (the “Almaden Case”). The Supreme Court
ruled invalidity of the relevant nominee shareholding (or
entrustment) agreement regarding the shares of Almaden (a
PRC listed company) held by Mr. Lin in the interest of Mr. Yang
(the “Nominee Shareholding Agreement”) and directed Jiangsu
Higher People’s Court to rehear the case, reasoning that such
agreement harms “public interests”. Not long ago, the Third
Circuit Court of Supreme Court issued a similar ruling on Fujian
Weijie Investment Co., Ltd. v. Fuzhou Tiance Industry Co., Ltd.
(the “Weijie Case”, please refer to our May 2018 issue of China
Regulatory Updates for details), ruled invalidity of a nominee
shareholding agreement regarding an insurance company based
on the aforesaid reasoning.

In Almaden Case, the Nominee Shareholding Agreement was
executed before Alimaden’s application for IPO. However,
Almaden failed to disclose such facts during its IPO process.
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The Supreme Court held the view that the validity of such
agreement should be judged not only pursuant to Contract Law
but also with a reference to regulations and rules on listed
companies. The Supreme Court further reasoned that such
agreement concealed the actual shareholders of listed
companies, causing regulatory measures governing information
disclosure, review of related party transactions, and mandatory
avoidance of senior executives virtually meaningless, damaging
the legitimate rights and interests of a wide range of unspecified
investors and ultimately harming the public interest. Base on the
afore-mentioned, the Supreme Court invalidated the nominee
shareholding agreement under “public interests” principle
stipulated in Contract Law just like in the Weijie Case.
Meanwhile, although the actual shareholder is not granted the
ownership right to the entrusted shares of the listed company,
the Supreme Court confirmed in Almaden Case that the actual
shareholder is however still entitled to the relevant investment
returns realized through the nominee or entrustment
arrangement.

Despite of the limited protection of actual shareholders’
entrustment interests, we can find from the above two cases that,
since nominee shareholding arrangement can be easily deployed
to evade government supervisions, there is a tendency for courts
to restrict the validity of nominee shareholding arrangements
especially when they involve listed companies and sensitive
industries (e.g., the financial service industry) that would closely
relate to public interests. Investors should as a result be more
alert to legal risks associated with the declared invalidity of these
nominee shareholding agreements and all IPO candidates
should carefully deal with any entrusted shareholding
arrangement to achieve a “clear shareholding structure” before
they submit their IPO applications.
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