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ANTI-MONOPOLY / xZEWr

(RZBWHE

China Released New Draft Amendment to Anti-Monopoly Law Amid Tech Crack-down

(BEERER) )Y ATHERER

On October 23, 2021, the Draft Amendment (the “Amendment”)
to the Anti-Monopoly Law (the “AML”) was issued for public
comments following its review by China’s top legislative authority,
the NPC Standing Committee. The initial draft amendment was
issued by the State Administration for Market Regulation or
SAMR for public comments in January 2020 (please refer to our
China Regulatory Updates of February 2020 for details), which
was thereafter further revised and evolved to this more recent
draft of Amendment. Highlights of the Amendment include,
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among others:

1.

Strengthened Merger Control Review. (i) Sub-threshold
transactions. The Amendment reiterated, at the level of
law, that SAMR (China’s antitrust agency) has the authority
to initiate a review even if a business concentration does
not meet the relevant filing thresholds yet evidence
indicates that it nonetheless has or may have the effect of
eliminating or restricting competition. This principle has
already appeared in a lower level of legislations of the
Provisions of the State Council on Filing Thresholds for the
Concentrations by Business Operators and has been
further elaborated in the Anti-Monopoly Guidelines for E-
Platform Economy (the “E-Platform Guidelines”), which for
example applies to a business operator in an emerging
market with the sales amount relatively low due to a free-or
-low-price mode so adopted, while the relevant market is
highly concentrated with a small number of competitors; (ii)
highlighted sectors. The Amendment strengthened that
SAMR shall emphasize merger review involving such key
sectors as livelihoods, finance, technology, media, etc.,
calling for more attention from businesses in such sectors
dealing with M&A transactions; and (iii) “stop-the-clock”
mechanism. The Amendment added that SAMR may
suspend the review period under such circumstances as
the parties’ failure to submit proper documents, occurrence
of unexpected new circumstances requiring additional
examination, and the proposed restrictive conditions
require further evaluation with the consent of the parties
involved, the application of which in practice remains to be
further clarified and may lead to more uncertainty to M&A
transaction timetables.

Streamlined Monopoly Agreements. (i) Clarified no per se
treatment of resale price maintenance or RPM. In the AML
practice in China, SAMR (and its administrative
predecessor) tends to hold a stricter per se treatment
where RPM is usually established notwithstanding an effect
of eliminating or restricting competition, while the judicial
authorities generally would evaluate the anticompetitive
effects before establishment of an RPM. The Amendment
has abandoned the per se approach and clarified that if
business operators can prove absence of the
anticompetitive effects, the RPM shall not be prohibited; (ii)
facilitators with monopoly agreements. The Amendment
added a new provision that a business operator who
organizes or provides material assistance to other business
operators in conclusion of the monopoly agreements would
be subject to the same penalties as the parties entering
into monopoly agreements, filling the legislative gap of
cartel facilitating arrangements such as the so-called hub-
and-spoke agreements; and (iii) safe harbor for monopoly
agreements. The Amendment introduced a safe harbor,
which provides that if a business operator can prove that its
market share in the relevant market is lower than the
threshold set by SAMR, such agreements would generally
not be deemed as unlawful unless they have
anticompetitive effects. Similar rules were seen in previous
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CAC Seeks Public Comments on Draft Measures on Security Assessment for Data Exports
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lower-level legislative guidelines in the intellectual property
and automobile sectors, yet relevant practical details
including specific market share standards remain to be
determined.

3. Significantly Increased Penalties. (i) For merger control
cases, the maximum fine was proposed to be raised from
just RMB500,000 under the current AML, to 10% sales in
the preceding year (or RMB5 million if a concentration does
not have an anticompetitive effect), a significant raise
targeting at gun-jumping activities; (ii) for monopoly
agreements, the maximum fine for implemented
agreements remained to be 10% of the sales in the
preceding year (or RMB5 million if there is no sales as
clarified by the Amendment), but for unimplemented
monopoly agreements, the maximum penalty is proposed
to be increased from RMB500,000 to RMB3 million under
the Amendment, and the Amendment also added personal
liabilities of up to RMB1 million for individuals responsible
for the conclusion of monopoly agreements; and (iii) upon
the occurrence of particularly severe circumstances,
impacts, and consequences of an AML violation, the fine
could be increased by two-to-five times, which may bring
the highest fine to 50% of sales in the preceding year.

Overall, the Amendment has reflected a general legislative trend
to enhance and improve China’s antitrust enforcement, and calls
for more caution and attention from investors and business
operators in dealing with AML compliance issues.

{7

On October 29, 2021, the Cyberspace Administration of China
(the “CAC”) released for public comments the draft Measures on
Security Assessment for Data Exports (Draft for Comments) (the
“Draft Measures”), setting forth more implementation guidance
rules with respect to the cross-border data transfer as outlined in
the Cybersecurity Law, the Data Security Law and the Personal
Information Protection Law.

Most notably, the Draft Measures reiterated, clarified and
consolidated circumstances where the outbound data transfer
security assessment by CAC would be triggered under the
Cybersecurity Law, the Data Security Law and the Personal
Information Protection Law, which include (i) export of personal
information and critical data collected or generated by the Critical
Information Infrastructure Operators or CIIO; (ii) export of any
other critical data; (iii) export of personal information by a
personal information processor who handles personal information
of over 1,000,000 individuals; (iv) export of personal information
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involving over 100,000 individuals or of sensitive personal
information involving over 10,000 individuals; and (v) other
situations as determined by the CAC. It remains unclear as to
some important concepts such as “critical data” in the Draft
Measures. Also, internet companies processing personal
information serving individual consumers may easily meet the
aforementioned thresholds in practice and would need to be
more prepared in advance and consider alternative plans such as
data localization if needed.

In addition, the Draft Measures also elaborated key
considerations by CAC in its data export review, the review
period, data processer’s obligations to conduct risk-assessment
by itself before cross-border data transmission and the relevant
requirements for contracts between the onshore data processer
and a foreign receiving party, among others.

Beijing Further Relaxed Certain Market Access Restrictions for Foreign Investments in Its Continued

Bid to Open up Service Sector
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On October 18, 2021, the State Council released the Approval on
the Interim Adjustment of Relevant Administrative Regulations
and Certain Departmental Rules Approved by the State Council
in Beijing (edition 2021) (the “Approval”), approving temporary
adjustments, with immediate effect, to certain provisions of the
Provisions on the Administration of Foreign-Funded
Telecommunications Enterprises, the Regulations on Chinese-
Foreign Cooperative Education, the Regulation on the
Administration of Commercial Performances, the Special
Administrative Measures on Access of Foreign Investments (the
Negative List — 2020 Edition), etc. Its previous edition issued in
2019 was terminated at the same time.

Compared to the 2019 edition, the Approval further expanded
openness of foreign investments in telecommunications,
entertainment, education and other fields in Beijing. For
example, in the more concerned value-added telecoms sector, in
addition to the removal of restrictions on foreign investment in
internet access services (limited to internet access services
provided for users) in the relevant pilot zones and parks in Beijing
as provided in the 2019 edition, the Approval further (i) allowed
foreign companies to invest in virtual private networks with
ownership capped at 50%; and (ii) canceled the shareholding
limit on information services (limited to app stores only) for
foreign invested companies in the Haidian Park of Zhongguancun
National Demonstration Pilot Zone for Independent Innovation.

On October 22, 2021, the Ministry of Commerce also released
the Plan for Development by Ulilizing Foreign Investment during
the 14th Five-Year Period, signaling China is still pushing toward
further opening-up of such business sectors as telecoms,
internet, education, culture and medical services, though the
implementation rules are yet to be specified.
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