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On November 1, 2019, the Ministry of Justice released for public
comments the Implementing Regulations of the Foreign
Investment Law of the People’s Republic of China (Draft for
Comment) (the “Draft”) co-drafted by itself with the Ministry of
Commerce and National Development and Reform Commission.
As supporting administrative regulations for the Foreign
Investment Law of the People’s Republic of China (the “Foreign
Investment Law”) effective from January 1, 2020, the Draft is set
to provide more specific rules to implement the Foreign
Investment Law and foster a more open and transparent foreign
investment environment. Set forth below are some highlights in
the Draft:

1.

The Draft overrides China’s current foreign investment
negative list (the “Negative List”) that foreign investors may
adopt the partnership form to invest in the relevant fields
under the Negative List where foreign shareholding ratio is
restricted, provided that the foreign investors shall limit
their voting rights in such partnership according to the
restrictive shareholding ratio in the Negative List. The
governance structure in a partnership is very different from
the counterpart in a company, and the partnership affairs
are usually decided and executed by its executive partner
(especially by the general partner when it comes to a
limited partnership) notwithstanding the partnership or
capital contribution ratio, thus it is not quite reasonable to
co-relate the voting rights with the proportion of capital
contribution. With such limits, it is yet to be seen whether
foreign investors will generally be not allowed to become
executive partners of foreign-invested partnerships in the
relevant restrictive fields.

Eligible round-trip investments will not be subject to the
restrictions in the Negative List. However, as (i) such
exemption shall only apply to the round-trip investments by
overseas enterprises wholly-owned by Chinese individuals
or entities (excluding foreign-invested enterprises or FIEs),
and does not include overseas entities that have accepted
foreign financings (which is much more common in
practice); and (ii) the exempted round-trip investments
should be approved by the State Council, a high
administrative level that seems to involve high
uncertainties, it remains to be seen how this provision is to
be implemented in practice.

The Draft further specifies that the Chinese individuals will
be allowed to set up FIEs jointly with foreign investors.
According to current laws governing foreign investments
(including without limitations to the Sino-foreign Equity
Joint Venture Law, the Sino-foreign Contractual Joint
Venture Law and the Wholly Foreign-owned Enterprise
Law; collectively, the “Current Foreign Investment Laws”)
to be replaced by the Foreign Investment Law from
January 1, 2020, foreign investors can only found joint
ventures with Chinese companies, enterprises or other
commercial organizations (excluding Chinese individuals).
With the termination of the Current Foreign Investment
Laws, it makes good sense to specify that the Chinese
individuals are now allowed to participate in the joint
ventures with the foreign investors according to the
Company Law of the People’s Republic of China (the
“Company Law”).

The Draft further clarifies the transitional period for existing
FIEs to comply with the Foreign Investment Law and the
relevant legal consequences of failure to do so. According
to the Draft, FIEs shall update government registrations
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regarding corporate governance and etc. according to the
Foreign Investment Law within 5 years after its
implementation (and in no case later than June 30, 2025),
or the competent government authority will not accept any
registration application of such enterprises and may further
publish the noncompliance in the enterprise information
publicity system.

Notwithstanding the above, the Draft has noticeably
specified that during the joint venture periods, FIEs may
choose to follow their existing joint venture agreements as
to the profit and liquidation assets distribution mechanisms,
which is one of the major discrepancies between the
Current Foreign Investment Laws and the Foreign
Investment Law. This is an important clarification as it
avoids the Sino-foreign parties to re-negotiate distribution
mechanisms, in a hope to facilitate the implementation of
the Foreign Investment Law.

The Draft remains silent on several important issues such as the
controversial variable interest entity (VIE) structure or
implementation rules for foreign investment information reporting
system. With the Foreign Investment Law to become effective in
less than 2 months, we expect more supporting rules will be
issued accordingly, on which we will continue to monitor.
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On October 25, 2019, the State Administration of Foreign
Exchange issued the Circular of the State Administration of
Foreign Exchange on Further Promoting Cross-border Trade and
Investment Facilitation (Hui Fa (2019) No. 28, the “Circular 28”)
with immediately effect, as well as the Circular of the State
Administration of Foreign Exchange on Streamlining Foreign
Exchange Accounts (Hui Fa (2019) No. 29, the “Circular 29”) to
take effect from February 1, 2020.

The Circular 28 has remarkabily lifted restrictions on the FIEs
whose business scopes do not include “investment” to lawfully
make domestic equity investments utilizing capital contributed by
foreign investors on the premise of compliance with the Negative
List and other regulations involving the relevant domestic
investments. Before the issuance of the Circular 28, FIEs with
no “investment” in their business scopes are generally not
allowed to use capital funds for domestic equity investments.

Setting up an FIE that has “investment” in its business scope is
usually cumbersome. The Circular 28 permits foreign investors
to adopt more flexible foreign investment structures (such as that
an FIE can now act as a holding platform to invest into other
domestic group companies) which may have material impact on
the foreign investments.

In addition, the Circular 28 has expanded the pilot areas to
simplify foreign exchange receipts and payments procedures
under both the trade and capital accounts. The Circular 29 has
integrated certain required foreign exchange accounts to further
streamline account management. Both circulars are expected to
help improve foreign exchange management in China and
facilitate cross-border trade and investment convenience.

China Deepened Reforms for Various Financial Sectors &My 4T inss ik 25 2548
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The Chinese government authorities have recently adopted
various rules and regulations to speed up the reforms in the
relevant financial sectors, including among others:
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On October 15, the State Council promulgated, with
immediate effect, the Decision of Revising the
Administrative Regulations of the People’s Republic of
China on Foreign-invested Insurance Companies and the
Administrative Regulations of the People’s Republic of
China on Foreign-invested Banks. As to the establishment
of foreign-invested insurance companies, the foreign
insurance parent company is no longer required to have a
track record of 30 years in the insurance business nor a
representative office in China for no less than 2 years.
Further, foreign insurance group companies and other
financial institutions may establish foreign-invested
insurance companies in China. As for foreign banks, the
sole or controlling or principal foreign shareholder of a
foreign invested bank or the relevant foreign bank of a
branch office in China does not need to have specific total
assets at the end of the preceding year prior to the
establishment of the foreign-invested bank or branch. The
sole or principal Chinese shareholder of a new Sino-
foreign joint venture bank is not required to be a financial
institution any longer. Restrictions on the business scope
are further relaxed. For example, foreign-invested banks’
involvement in the RMB business no longer requires
government approval.

On October 18, the China Securities Regulatory
Commission (“CSRC”) issued the Decision on Revising the
Administrative Measures for the Material Asset
Reorganization of Listed Companies, effective
immediately. The revisions mainly includes, among others:
(i) the “net profit” criteria is removed from the definition of
reorganizational back-door listing; (ii) the period calculating
cumulative assets injected into a public company for the
purpose of the definition of a back-door listing is further
shortened from 60 months to 36 months so that new
assets injected by the new controller into a public company
after 3 years since its change of control will not be
considered as back-door listing; (iii) assets of the high-tech
industries and strategic emerging industries in line with
national strategies may now list on the GEM through back-
door listing as well; (iv) supporting financing of
restructuring has been restored; and (v) regulation over
performance commitments involving major asset
restructuring and consequent liabilities are tightened up.

CSRC has also released a series of measures recently to
speed up relaxation of foreign investments in relevant
financial institutions, including among others: (i) from
January 2020, the restriction on foreign shareholding ratio
of future companies will be officially removed and eligible
foreign investors may from then hold 100% shares of
future companies; (i) from April 1, 2020 and December 1,
2020, the restrictions on foreign shareholding ratios of fund
management companies and securities companies
respectively will be lifted nationwide.
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