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CROSS-BORDER INVESTMENT / B35t

SAFE Issued Circular #37 to Replace Circular #75

SME R R AT MR HTAL B AR T55 3L

In an effort to consolidate and
streamline its various notices, circulars
and other compliance requirements
applicable to foreign exchange (or
forex) administration involving PRC
Residents’ cross-border investment
and financing activities, the State
Administration of Foreign Exchange/[%
FHINLEH (the “SAFE”) has
recently issued a new Circular #37
(Notice of the State Administration of
Foreign Exchange on Relevant Issues
concerning Foreign Exchange
Administration for Domestic Residents
to Engage in Overseas Investment and
Financing, and in Round-Trip
Investment via Special Purpose
Companies, Hui Fa [2014] #37 ) which
has become effective since July 4,
2014 to fully replace the famous
Circular #75 (Notice of the State
Administration of Foreign Exchange on
Relevant Issues concerning Foreign
Exchange Administration for Domestic
Residents to Engage in Financing and
in Round-Trip Investment via
Overseas Special Purpose
Companies, Hui Fa [2005] #75). While
there are still quite a few areas to be
clarified or further explained by SAFE
which will hopefully soon become
available after this new circular is
implemented, here is a summary of
some of the noteworthy points that
Han Yi has observed:

(a) In addition to the offshore SPVs
(special purpose vehicles)
established or controlled by PRC
Residents (the scope of which is
substantially the same as that
under the Circular #75) for round-
trip investment purpose, which are
subject to SAFE registrations, the
new Circular #37 for the first time
has set out a SAFE registration
procedure applicable to offshore
SPVs established or controlled by
PRC Residents for direct outbound
investment purposes including their
overseas investment and operating
activities. This seems to provide a
new forex compliance route
specifically for PRC individuals
interested in outbound investments.

(b) SAFE registration of outbound and
round-trip investments in offshore
SPVs by PRC Residents will be
limited to tier-1 SPVs directly
established or controlled by PRC
Residents, and under some
circumstances, registration

regarding the establishment and
subsequent financing (or change of
such financing) of such SPVs is no
longer required. Both the initial
registration when the PRC
Residents contribute their onshore
or offshore assets or equities into
the SPVs and the subsequently
change registrations have been
greatly simplified and will be more
transparent for the PRC Residents
concerned with significantly
reducing compliance burdens. The
30-day deadline to complete any
change registration under Circular
#75 has also been replaced with a
softer and more reasonable
requirement of "timely" filing.

(c) Circular #37 has allowed PRC

Residents to buy forex for the
purpose of the establishment and
subsequent operations of the SPVs
(such as redemption or
privatization). It further revoked the
180-day timing requirement under
Circular #75 for PRC Residents to
wire back all forex funds realized
by PRC Residents offshore in the
form of profits, dividends and
capital gains. Instead, the new
circular permits all offshore funds to
be kept offshore for future use.

(d) Unlike Circular #75 which relates

noncompliance with the registration
requirements thereunder to
prohibition of subsequent dividend
repatriations of the onshore
operating companies, etc., penalty
provisions under Circular 37 seem
to be mainly a certain amount of
administrative fines that may be
applied by SAFE offices to the
violating PRC Residents and their
onshore FIEs.

(e) Finally, all ESOPs granted by a

non-listed offshore SPV to PRC
Residents can now also be
registered pursuant to this new
Circular #37 and its detailed
implementing guidelines.
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SAFE Significantly Relaxed Capital Account Forex Settlement Restrictions in Experimental Areas

SME RFER R XIBBFINCE A S SICIE, BN A\ RSB NS LB W

SAFE recently issued the Notice of the
State Administration of Foreign
Exchange on the Pilot Reform of the
Administrative Approach Regarding
the Settlement of the Foreign
Exchange Capitals of Foreign-Invested
Enterprises in Certain Areas (Hui Fa
[2014] #36, “Circular #36”), effective
on August 4, deciding to launch the
pilot reform of the administrative
approaches with respect to the
settlement of forex in the capital
accounts of foreign-invested
enterprises in 16 areas such as
Suzhou Industrial Park, Henggin New
Area, Qianhai Shenzhen-Hong Kong
Modern Service Industry Cooperation
Zone, and among others. Such pilot
approaches have already been
implemented in Shanghai Free Trade
Zone since February, 2014.

Circular #36 will adopt a new trail
implementation of forex capital
account settlement on a discretionary
basis in pilot areas in order to facilitate
FIEs’ business and capital operation,
namely, to allow FIEs registered within
pilot areas to settle 100% (subject to
adjustment by SAFE from time to time)
of the forex in their capital accounts on
a discretionary basis, while
maintaining the choice to use such
forex according to the existing system
of payment-based forex settlement.

Meanwhile, Circular #36 relaxes the
restriction on the use of RMB fund
obtained from settlement of forex in
the capital accounts to make equity
investment under Circular #142 since
August, 2008 by allowing FIEs
(including foreign-invested investment
companies, foreign-invested venture

CAPITAL MARKET / B AT

capital enterprises, foreign-invested
equity investment enterprises and
other ordinary FIEs) to settle forex in
its capital accounts and transfer the
RMB settled to the account of an
invested enterprise or to transfer the
forex in their capital account directly to
the invested enterprise. Such relaxed
administrative approaches would
possibly mean that the QFLP system
implemented in many areas could
make less sense and the capital inflow
(including but not limited to capital
inflow from offshore companies to
domestic operating entities under red-
chip structure and VIE structure) for
reinvestment of the general FIEs
would be more convenient with forex
channel thereof opened.

While in general Circular #36 moves
towards a more relaxed administrative
approach regarding forex capital
account settlement, it is worthy to note
that such provisions of this circular
remain ambiguous as to whether the
domestic enterprise reinvested by FIEs
are subject to restrictions in terms of
registration place and so on. In
addition, Circular #36 requires the
RMB fund obtained from forex capital
account settlement on a discretionary
basis to be managed as pending
payment amount and use of such
amount is still subject to administration
and supervision of local forex bureaus
or their delegated banks. In this
sense, the actual effect of the
administrative approaches under
Circular #36 remains to be seen.
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NEEQ Issued New Rules Regarding Stock Transfer and Personal Income Tax

=M &

On July 3, 2014, the Chinese National
Equities Exchange and Quotations
Co,, Ltd. (the “NEEQ”) released the
Guidelines for the Determination and
Change of the Methods for the
Transfer of Shares via the National
Equities Exchange and Quotations (for
Trial Implementation) (the
“Guidelines”). The Guidelines state
that a company applying for a
quotation shall determine the method
for the transfer of its shares, namely by
agreement, market makers or price
competing (note that in practice
transfer by price competing is not yet
available as the rules are yet to be
clarified). The company whose shares

are quoted on NEEQ may change the
method for the transfer of its shares
with a prior application and NEEQ’s
approval. Furthermore, the Guidelines
specify relevant issues concerning
market makers’ entrance and retreat,
in an effort to regulate the transfer by
market makers systematically.

Meanwhile, Circular on Certain Issues
Concerning the Implementation of the
Policy for Differentiating Personal
Income Tax Treatments for Dividend
and Bonus Incomes from Companies
Quoted on the National Equities
Exchange and Quotations (the
“Notice”), effective on July 1, clarifies
that the stock dividend of companies

3

quoted on NEEQ obtained by
individuals shall be subject to 3
classes of discounts pursuant to the
shareholding period. The Notice aims
to encourage long-term investment
and restrict short-term speculation,
which is in line with currently effective
policies and rules on companies listed
on Main Board, SMEs Board and
ChiNext.
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Regulations on China (Shanghai) Pilot Free Trade Zone Promulgated
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On July 25, the Standing Committee of
the Shanghai People's Congress
officially passed the Regulations on
China (Shanghai) Pilot Free Trade
Zone (the “Regulations”), effective on
August 1. The Regulations integrates
the General Plan for China (Shanghai)
Pilot Free Trade Zone and other
supporting rules issued by financial
authorities, SAFE, MOFCOM, SAIC
and other competent authorities; it also
provides comprehensive regulations
with respect to the development and
construction of Shanghai Free Trade
Zone, regarded as the Basic Law of

Shanghai Free Trade Zone, and
devises a framework for the general
regimes in respect to the negative list
management system, investment and
opening up, trade facilitation, financial
services, etc. The promulgation of the
Regulations incorporates such articles
into local law, providing a stronger
legal regulatory foundation for the
development of Shanghai Free Trade
Zone and implementation of relevant
policies.
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These updates are intended for information purpose only and are not a legal advice or a substitute for legal consultation for any particular case
or circumstance. © Han Yi Law Offices All rights reserved.

For further information, please write us at inquiry@hanyilaw.com.

CONTACT US

Shanghai Office

Suite 1801, Tower I, Huayi Plaza
2020 West Zhongshan Road
Shanghai 200235, China

Tel: (86-21) 6083-9800

Fax: (86-21) 6083-9811

Beijing Office

Unit B039, 12/F South Tower
8 East Guanghua Dongli
Beijing 100020, China

Tel: (86-10) 5989-2212

Fax: (86-10) 5989-2296
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