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AMAC Strengthened Regulations on Services Provided by Senior Executives of Privately-Placed

Fund Managers
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On November 23, 2016, the Asset
Management Association of China
(“AMAC?”) issued the Answers to
Relevant Issues Concerning
Registration of Privately-Placed Funds
(Xll) (the “Answers”) to reaffirm the
requirements on qualification of senior
executives serving for privately-placed
fund managers and completion of
following training sessions for required
credit hours. The Answers prohibit the
persons holding senior management
positions in privately-placed fund
managers from working for other non-
affiliated privately-placed institutions
concurrently. If a senior executive of a
fund manager concurrently works for a
privately-placed institution affiliated to
such manager, AMAC may require the
senior executive to explain the
reasonableness for taking such part-
time job, his/her competence for such
position and provide other information
that AMAC may deem necessary.
AMAC may further conduct inspections
on the part-time working status of the
senior executives currently served in
fund managers later on and will order
the institutions involved to rectify the
non-compliant activities (if any). The
Answers also require the senior
executives to enter into employment
contracts with the institutions they
serve for. The corporate resolutions
approving the appointment of the
senior executives as well as the
relevant executed employment
contracts should be submitted to
AMAC upon the applications for
registration of the fund managers and

change of the senior executives.

Furthermore, AMAC explicitly specifies
that such practices as hiring several
external personnel with proper
qualifications to engage in fund
industry for the sole purpose of
meeting fund registration requirements
by a few privately-placed institutions
are in violation of the Trial Measures
on Registration of Privately-Placed
Fund Managers and Filing of Funds
and should be deemed as “providing
false materials and information during
registration of fund managers, filing of
funds and other information reporting
processes”, thus the institutions
involved should be subject to relevant
penalties accordingly. The release of
the Answers is expected to help curb
the aforesaid non-compliant activities
conducted by the privately-placed
institutions and crack down on
improper maintenance of existing shell
entities that have never engaged in
any business relating to private funds.
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AMAC Solicits Public Comments on Draft Trial Administrative Measures on Private Investment

Fund Service Business
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On November 21, 2016, AMAC
released the Draft Trial
Administrative Measures on Private
Investment Fund Service Business
(the “Draft Service Measures”) for
public comments, with an aim to
regulate various professional
services provided by third parties to
private investment funds.

The Draft Service Measures allow the
fund managers to outsource various
fund services such as fundraising,
investment consulting, fund unit
registration, fund valuation
calculation and information
technology system services to
qualified third party service providers.

According to the Draft Service
Measures, the service providers
intending to engage in the aforesaid
fund services business should
complete the registration with AMAC
and become members thereof, and
commence the service business
within 6 months after the registration;
otherwise they will be required to
deregister with AMAC. ltis
noteworthy that a PRC legal opinion
is one of the application documents
required for registration of a service
agency, which means AMAC wiill
adopt the similar regulating approach
applied to fund managers. To be
specific, AMAC will leave law firms to
run necessary inspections on service

2

agencies to evaluate whether they
satisfy all requirements for providing
relevant fund services rather than
conducting substantive examination
on its own. No clear rules concerning
the form and content of legal opinions
have been released by AMAC yet.

The Draft Service Measures are
drafted based on the Guidance on
Outsourcing Services for Fund
Business issued by AMAC at the end
of year 2014, which administrated the
service activities provided by the
service agencies through filing system.
So far AMAC has published a filing
name list which consists of 44 service
agencies. The Draft Service
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Measures constitute a significant part
of AMAC'’s self-regulating rule system
and the official version, along with a
series of supporting documents is
expected to be issued soon.
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MOFCOM Abolished Several Regulations including the Administrative Measures on Foreign

Investment in Commercial Fields
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On November 3, 2016, the Ministry of
Commerce (“MOFCOM”) issued the
Decision on Abolishing Several
Regulations (the “Decision”), to
abolish 16 regulations including the
Administrative Measures on Foreign
Investment in Commercial Fields and
relevant supplementary rules
(collectively, the “Administrative
Measures”). The Decision takes effect
upon promulgation.

We understand that the abolishment
of the Administrative Measures was
mainly driven by the implementation of
the filing system for foreign-invested
enterprises (please see the October
2016 issue of Han Yi Monthly
Newsletter for more details). After the
abolishment, if the proposed foreign
investment in commercial fields falls
outside the restricted and prohibited
sectors as listed in the Catalogue of
Industries for Guiding Foreign
Investment (2015 Revision), then only
online filing will be required and there

is no need to obtain any approval from
competent MOFCOM office. However,
if a commercial enterprise to be
established by foreign investors plans
to engage in restricted sectors therein
(such as wholesale of grain and
cotton), the approval will still be a must
(the specific approval measures and
procedures remain to be further
clarified by relevant government
authorities).
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China to Tighten up Control over Outbound Investment and Lending Activities

h RS RSB TR

The State Council is reportedly set to
announce soon a series of control
measures on Chinese companies
seeking to make outbound
investments, in an effort to deal with
the continuous depreciation of RMB
and slow a surge in fast and giant
capital flight through various channels.

It is generally believed that those
measures would subject many
overseas deals to stricter regulatory
oversight and no approval or filing for
various types of overseas transactions
will be honored in principle by the
relevant government authorities.

It is reported that overseas
transactions that would be covered by
the pending rules include foreign
acquisitions with large value, outward
foreign direct investments made by
onshore limited partnerships,
companies with capital scale smaller
than their domestic subsidiaries or
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newly established companies, small
percent equity investments in
overseas-listed companies, and
participation in the delisting of
overseas-listed Chinese companies.
If the rumored measures are in place,
overseas investments by Chinese
companies, especially those privately-
placed funds whose overseas
investments are made through limited
partnerships, will be inevitably subject
to greater restrictions.

Furthermore, it is said that regulatory
authorities will further clamp tighter
controls on offshore lending provided
by PRC onshore companies to
offshore entities. Equity relationship
between the onshore lender and the
offshore borrower is required and the
lender needs to complete the
registration with the competent local
foreign exchange administration office

EDUCATION / &

before it grants any offshore loan. A
macro-prudential management system
will be implemented to restrict the net
capital outflows through setting a cap
on the onshore lenders’ overseas
lending amount. We will keep an eye
on whether formal documents in this
connection will be released in the near
future.
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Amended Private Education Promotion Law Released
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On November 7, 2016, the Standing
Committee of the National People’s
Congress issued a decision to amend
the Private Education Promotion Law
and the newly revised law, which
adopts a classified administration and
registration system for different types
of private schools, will take effect from
September 1, 2017. Under the new
law, sponsors may elect to establish a
non-profit private school or a for-profit
private school without engaging in
compulsory education sector.

Provisions related to non-profit private
schools and for-profit private schools
under the new law mainly include the
following:

(iy  School-Running Proceeds.
Sponsors of non-profit private

schools are not allowed to obtain

any profit from the school-
running activities and all school-
running proceeds shall be used
for the school operation only,
while sponsors of for-profit

private ones may get profit share

from the school-running
proceeds according to
applicable laws and regulations
(including the Company Law).

(i)  Fee Charging Method. The fee
charging method for non-profit
private schools will be
formulated by relevant people’s
government, while that for for-
profit private ones will be
determined by the schools
independently and adjusted by

the market.

(ili)  Supporting Measures. The
relevant people’s government
may take multiple measures
from various aspects to support
operation of private schools,
including purchase service,
student loans, scholarships and
stipends, lease or transfer of
unused state-owned property.
More supporting measures such
as government subsidies and
fund rewarding and donation
may be offered to non-profit
private schools by the
government.

(iv) Tax Benefits. Private schools
will enjoy the state preferential
tax treatments. The tax benefits
enjoyed by public schools will be
also provided to non-profit
private schools.

(v) Land Policies. When a non-
profit private school is proposed
to be established or expanded, it
will enjoy the same preferential
treatments on land use right
offered by the relevant local
people’s government as enjoyed
by a public school (e.g.,
providing allocated land). Where
a for-profit private school is
concerned, the relevant people’s
government should supply the
land according to applicable law.

(vi)  Choice for Existing Private
Schools. As to those private
schools established prior to

4
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release of the new law, their
sponsors may choose the
registration type of the schools
at their sole discretion. If the
sponsor determines to register
the private school as a non-profit
one, then the school’s articles of
association should be amended
before it continues to operate. If
the sponsor intends to register
the private school as a for-profit
one, it should go through the
financial settlement, pay the
relevant taxes and reregister the
school to further operate it.

Note that the governing registration
authorities, detailed requirements and
procedures required for registration or
registration of newly established and
existing private schools (as the case
maybe) remain to be further clarified
by a series of supporting rules.
Nevertheless, with the release of the
newly-amended law, for-profit private
education market is expected to be a
valuable investment hot land and will
attract more private investors.
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These updates are intended for information purpose only and are not a legal adpice or a substitute for legal consultation for any particular case
or circumstance. © Han Yi Law Offices Al rights reserved.

For further information, please write us at inquiry@hanyilaw.com.
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