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Memorandum to: Our Clients and Friends

Re: Certain Legal Issues Related to Expatriate Employment in China

Withits fast growing and dynamic economy, China has emerged as an increasingly
popular destination not only for foreign investors, but also for management and
technical talents from foreign countries as well as Taiwan, Hong Kong and Macau
(“THM”).  Accordingly, the expatriate employment-related legal issues have become
the growing concerns for many employers (especially the foreign invested enterprises
in China and their overseas parent companies) aswell as foreigners' and THM
residents intending to land ajob in China. Based on our practical experience and for
your general reference purpose only, we have prepared this memorandum to briefly
summarize some of the major legal issues that are frequently encountered by various
employers and expatriate employees. (Solely for the purpose of this memorandum,
“China” or the “PRC " means the People’s Republic of China, excluding Hong Kong
SAR, Macau SAR and Taiwan, unless otherwise expressly specified herein.)

1. Modesof Expatriate Employment
In order to legally work in Chinga, foreigners and THM residents can either enter
into labor contracts with the Chinese employers, or conclude employment
contract with oversea employers and be seconded to its Chinese operation.
However, in the case where an expat employee will work for arepresentative
office (a“Rep Office”), secondment should be deemed the only viable option
due to the non-legal -person status of a Rep Office.

2. Proceduresand Government Approvals

2.1 General Procedures Applicable to Foreign Employees

A foreign employeeis generally required to obtain the following certificates
through procedures as follow:

(8 Employment Permit

Any expatriate employment should first be approved by the provincial
level (or lower level if duly authorized by the provincial level) offices of

1 Unless otherwise specified, the term “foreigners” used herein refers to persons without
Chinese nationality as set forth in the PRC Nationality Law.
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the Ministry of Human Resources and Social Security (the “MHRSS”).
Upon approval, the PRC Alien Employment Permit (the “Employment
Permit”) will be issued by the MHRSS office.

Please note, however, such Employment Permit is not required for
representatives of a Rep Office.

Visa Notification Letter

The PRC employer should, after obtaining the Employment Permit, apply
to the competent office of the PRC Ministry of Commerce or the foreign
affair office for the Visa Notification Letter which should be sent together
with the Employment Permit to the foreign employee for handling of visa
and other relevant matters. A Rep Office’s representatives including the
chief representative may apply for the Visa Notification Letter with the
Rep Office’s constitutive documents rel eased by the PRC government and
the Representative’s Cards issued by the local office of the State
Administration for Industry and Commerce.

Work Visa

Before entering China, foreign employees need to apply for work visato
the Chinese embassy or consulate located in their home countries.
Foreign employees that will work in Chinafor more than one year also
need to submit health certificate as required.

If foreigners entering China with other types of visas (such as visitor visa
or travel visa) intend to work in China, theoretically speaking, they will
need to return to their home countries for application of the work visa.

Employment Certificate

The PRC employer should, within 15 days after the foreign employee
entersinto China, apply for the Alien Employment Certificate (the
“Employment Certificate”) to the MHRSS office originally issuing the
Employment Permit.

Residence Permit

Foreign employees are required to apply for the Residence Permit to the
competent PRC public security administration within 30 days after their
arrival in China.  The validity period of the Residence Permit should be
consistent with the term of the Employment Certificate.

Soecial Procedures Applicable to THM Resident Employees

The procedures for employment of the THM residents are simpler than those for
foreigners. Therelevant PRC employers only need to apply for the
Employment Certificate for Taiwan, Hong Kong and Macau Residents after their
THM employees set foot on mainland Chinain alegitimate manner.  After that,
of course, THM residents also need to apply for applicable residence certificate
with the competent public security administration.

I ndividual Income Tax

Taxation is understandably another important concern of expat employees.
According to applicable PRC laws and regulations, al individuals (Chinese or



non-Chinese) that have domiciles? in China should pay individual income tax
(“NT”) for their global income. However, I1T rules for expat employees with
no domicilesin China are a bit sophisticated, of which we set forth below a brief
summary for your reference purpose. Note that the term “expat employees”
used in this section will only refer to those who have no domicilesin China
unless otherwise specified.

3.1 General Provisions

The calculation of [T payable by an expat employee mainly depends on
whether hig’her salary (including bonus, subsidies, allowances, and etc.) is
sourced from China or abroad, and how long he/she has resided in China.

Salary obtained by the expat employee during his/her working term within
China should be deemed as China-sourced income, while that obtained during
his/her working term outside China should be deemed as income sourced
overseas, no matter whether such salary is paid (or borne) by the PRC employer
or the overseas parent company. For your easy and clear understanding, we set
forth below anillustrative form to elaborate on |1 T payable by expat employees
under various circumstances:

Salary Sourced from Salary Sourced

Period of Residencein China China from Abroad
Paid or Paid Paid Paid
bor ne by outside | within outside
PRC China® | China | China
employer

Nomorethan 90daysona
consecutive or cumulative basisin a

given tax year or no more than 183 Not Not Not
ays on a consecutive or _ Taxable aol abl abl
cumulative basis during the period taxable taxable taxanle

as set forth in relevant tax treaty

More than 90 days but less than one
year on a consecutive or
consecutive baﬁs |ri Ej%aggglven Eax I Not Not
year, or more than ays but less 0 0
than one year on a consecutiveor | 12xable Taxable | o ohle | taxable
cumulative basis during the period
as set forth in relevant tax treaty

More than one year” but lessthan 5 Not
years Taxable Taxable | Taxable taxable

Under PRC law, anyone that habitually resides in Chinafor family or economic reasons
should be deemed to have domicilein China. The term “habitual residence” as used
herein refersto a place where taxpayer would go back after his/her temporary absence for
purpose of study, work, travel or family visit.

In practice, where the expat employee is hired and paid by the overseas parent company
at the cost of the PRC employer or other affiliates in China, the salary so received by the
expat employee will still be deemed as salary sourced from China and taxable in China.

It means 365 days of residencein Chinain agiven tax year. When calculating the
residence days, temporary exit dayswill not be deducted. The term “temporary exit”
means expat employee’s exit from Chinafor no more than 30 days on a continuous basis
or 90 days on a cumulative basis.



Morethan 5 years, and for each
year thereafter, the taxpayer has
resided in Chinathroughout the

whole year °

Taxable Taxable | Taxable | Taxable

3.2 Special Rulesfor Expat Employees Serving as Directors and/or Senior

Management Team Members®

Title Special Rules
If the expat Director and/or During his/her term of office, (a) any saary
employee’s senior (including director’s fee) received from the PRC
home country | management employer are unconditionally taxable in Ching;
has no tax team member and (b) salary paid by overseas parent company
treaty or should be taxed in accordance with the general
arrangement provisions under section 3.1 herein.
with China
If the expat Director only or | Id.
employee’s director and
home country | senior
has any tax management
treaty or team member
arrangement Senior The director’s fee clause should apply if so
with China management agreed under relevant tax treaty or arrangement.
team member
only

If no director’sfee clauseis agreed to be applied
under relevant tax treaty or arrangement, during
his/her term of office, (a) saary paid by the PRC
employer should be taxed according to the
provisions on dependent personal services under
the relevant tax treaty and the general provisions
as set forth in section 3.1 herein; and (b) salary
paid by overseas parent company should be
taxed in accordance with section 3.1 herein.

3.3 Exempt Income

Under PRC law, certain parts of expat employee’s salary are free of IIT,
including, among others, (i) housing allowances, food subsidies, rel ocation fees
and laundry fees received in China (including Hong Kong and Macau) which
are non-cash or reimbursable on an out-of-pocket basis; (ii) reasonable global
travel alowances (subject to the examination by tax administration); and (iii)

reasonable family visit allowances, onshore language training expenses
(including Hong Kong and Macau) and onshore child education allowances
(including Hong Kong and Macau) as determined by the tax authority.

3.4 Cost Deduction

®> |f the expat employee has not resided in China throughout the whole year for any single

year after hisher residence of 5 full years, he/she only needsto pay IIT for their salary
sourced from China.

®  Theterm “senior management team members” herein refers to a company’s (general)

manager or vice (general) manager, heads or directors of various functionary
departments, chief officers and other similar managerial positions.



As provided in the PRC tax law, all expat employees are entitled to aRMB4,800
cost deduction out of their taxable income.

4. Social Insurance

Restricted by practical factors and due to the absence of applicable PRC laws, few
PRC employers pay socia insurance premiums for their expat employees.
Commercial insurance coverage isinstead a more widely adopted alternative. In
practice, however, governments of some Chinese cities (e.g., Tianjin and Suzhou)
have issued on atrial basis certain local policies, allowing local employersto pay
socia insurance premiums for their expat employees.

5. Settlement of Labor Disputes

The PRC Labor Contract Law and the PRC Labor Law have not specifically
addressed the foreign-related labor issues.  Nevertheless, where the expat
employee and the PRC employer have entered into alabor contract to set out their
respective rights and obligations, the two parties can submit their labor disputes to
the competent labor dispute arbitration committee for arbitration according to the
labor contract and relevant PRC laws. The party not satisfied with the arbitration
award may institute legal proceedings, unless the arbitration award isfinal under
PRC law.

For labor related disputes arising between PRC enterprise and the expat
employees seconded by the overseas parent company, thereis still no clear legal
basis available as to whether such disputes should be governed by PRC labor |aw.
Practice in China also varies among different regions. It is usually suggested that
if the local 1abor dispute arbitration committee rejects such case due to its nature,
the parties may bring alawsuit to the competent people’s court for civil remedies.

* * *

The aboveis our brief summary of the currently effective PRC laws and regulations
with respect to employment of foreigners and Taiwan, Hong Kong and Macau
residents. Since the laws and regulations may be interpreted and applied differently
at different locations in China and the practices do vary from time to time, this
memorandum is for your general reference only and shall not be relied on as any
formal PRC legal opinion with respect to any matter in any respect. If thereisany
discrepancy between our discussions herein and any rule or official interpretation to
beissued by the relevant PRC government authorities, such new rule or interpretation
shall prevall.

If you have any questions about this memorandum, please do not hesitate to contact
us.

©Han Yi Law Offices
Email: inquiry@hanyilaw.com
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