o — B F % AT

HAN YI LAW OFFICES

CHINA
REGULATOR

rrrrr

TABLE OF CONTENTS / ABHE

ANTI-TRUST / RZEWT

MOFCOM Publicly Announced First Simplified AML Filing / 2
[EE: g VA N=R B e LR E S

FOREIGN EXCHANGE / #MNLC

SAFE Introduced New Administrative Regime for Cross-Border 2
Secured Interest / AN Jay A A5 i H ORAMIAE BUBTIEC

CAPITAL MARKET / %A1

CSRC Issued Administrative Measures for IPO and Re- 3
Financing on GEM Board (or ChiNext) / 2 & A AN & &

I R B M

FOREIGN INVESTMENT / 4R

NDRC Issued New Rules to Streamline Approval and Filing 4
Procedures for Foreign Investment Projects / KISZMiAi /i
BB I H AL MR 25 58 B M)




Han Yi Law Offices

CHINA REGULATORY UPDATES

June, 2014
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MOFCOM Publicly Announced First Simplified AML Filing

REMAREOICEERT N SRM

Since the Tentative Rules on Criteria
Applicable to Simple Anti-Monopoly
Cases (the “Tentative Rules”; please
refer to our March issue of Ch/na
Regulatory Updates for more details)
came into force this February, the Anti-
Monopoly Bureau of the PRC Ministry
of Commerce (the “AMB”) has recently
publicized the first case of
concentration of business
undertakings based on simplified anti-
monopoly filing procedures (“Simple
AML Case”) to solicit public comments.
According to the information disclosed,
upon the completion of the proposed
equity transfer, the target company,
Rolls-Royce Power Systems Holding
GmbH, jointly controlled by two
existing shareholders, will become
solely controlled by one of its existing
shareholders, and which case on a
prima facie basis would meet the
criteria provided under the Tentative
Rules.

In support of the implementation of the
Tentative Rules, AMB issued the Trial
Guiding Opinions on the Filing for
Simple Anti-Monopoly Cases (the
“Guiding Opinions”) on April 18, 2014
which provide detailed guides to the
filing procedures and requirements for
Simple AML Cases. Pursuant to the
Guiding Opinions, after the filing
application for a Simple AML Case has
been formally accepted by AMB, the
“Form of the Public Disclosure of
Simple AML Cases” (which includes,
among others, case name, brief
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introductions of the proposed
transaction and each of the
participants of the concentration, the
reason for application as a simple
case) filled out by the applicant will be
publicized on AMB'’s official website
and be subject to public comments
(required to be submitted in writing) for
a 10-day period. If no negative
comment is received, AMB will start its
substantive review of the case upon
expiry of such 10-day period.

It is noted that the said mandatory
public disclosure obligation may
discourage the parties who are
sensitive to transaction information to
be disclosed from making a Simple
AML Case filing. Instead, they may
still choose to go through the
procedures applicable to normal AML
filings. In addition, the Guiding
Opinions fail to spell out the timeline
for AMB'’s review of a Simple AML
Case after the 10-day publication
period, and the case will be ordered to
be re-submitted as a normal case if
AMB does not think it meet the criteria
for Simple AML Cases. Based on the
foregoing, the parties to an AML filing
case will want to be more careful when
deciding whether to go with a Simple
AML Case process versus a normal
one if they are highly timing sensitive
and in the meantime not very sure
about whether the case meets the
criteria for Simple AML Cases.
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SAFE Introduced New Administrative Regime for Cross-Border Secured Interest

SME R R AT S AR SN BRI

Recently, the PRC State
Administration of Foreign Exchange
(“SAFE”) issued the Foreign Exchange
Administrative Provisions on Cross-
Border Secured Interest and its
implementing guides (collectively, the
“New SAFE Provisions”) with an aim to
streamline the administration of and
further facilitate various cross-border
activities involving secured interest.
The New SAFE Provisions became
effective on June 1, 2014 and
superseded all relevant previous rules.
Some major highlights of the New
SAFE Provisions include:

1. Scope of cross-border secured
interest has been expanded and

clarified: The New SAFE
Provisions have classified the
cross-border secured interest into
3 categories, namely, the
“Outbound Security” (i.e., security
provided by onshore entities for
loans/debts between offshore
entities), the “Inbound

Security” (i.e., security provided by
offshore entities for loans/debts
between onshore entities) and
other security (i.e., cross-border
security other than the “Outbound
Security” and “Inbound Security”).
The New SAFE Provisions will for
the fist time allow domestic
individuals to provide “Outbound
Security” by reference to the
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approval and registration
requirements applicable to non-
bank institutions. In addition, the
SAFE New Provisions have
specifically excluded some
practices (including, without
limitation, the unenforceable
“letters of comfort” which are
typical in onshore companies’
financing activities through their
offshore subsidiaries) from the
scope of qualified cross-border
security activities.

2. Most prior approval requirements
have been lifted: Except for a few
items (such as with respect to the
“Outbound Security”, without the
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approval by competent SAFE
office, the underlying offshore
funds shall not be remitted,
directly or indirectly, back to China
for onshore use), the New SAFE
Provisions have lifted all prior
approvals and quota requirements
which used to be necessary for
entering into and performance of
cross-border secured interest, and
shift to ex post registration and
filing administration systems. lItis
noteworthy that pursuant to the
SAFE New Provisions, domestic
companies that are not foreign
invested enterprises (“Non-FIEs”)
will no longer need to apply to
local SAFE offices for foreign debt
quotas before engaging in
“Inbound Security” transactions,
which were required previously in
accordance with the
Administrative Measures on
Foreign Debt Registration issued
by SAFE in 2013. However, the
New SAFE Provisions are silent
on whether the Non-FIEs still
need to apply for foreign debt
quota when entering into “Inbound
Security” transactions, which point
is expected to be soon further
clarified by SAFE.

3. Validity of transaction documents
for cross-board secured interest is
no longer subject to SAFE
approval: The New SAFE
Provisions explicitly provide that
the effectiveness of transaction
documents for cross-border
secured interest is not conditioned
on the approval by, registration or
filing with competent SAFE
offices. However, the
Interpretation of the Supreme
People's Court on Certain Issues
Concerning the Application of the
“Security Law of the People's
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Republic of China”, which is
currently effective, still provides
that the transaction documents for
cross-border secured interest
provided by onshore entities
should not take effect unless and
until duly approved by competent
government authorities. To further
clarify the legal practice in this
connection and be consistent with
the SAFE New Provisions, it is
expected that the Supreme
People’s Court will revise or
amend the aforesaid interpretation
accordingly at an appropriate
time.

In light of the depth and width of the
changes brought about by the New
SAFE Provisions, we have only
highlighted a fraction of the major
reforms above. We will be happy to
share more observations of the New
SAFE Provisions if requested by our
interested readers.
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CSRC Issued Administrative Measures for IPO and Re-Financing on GEM Board (or ChiNext)
RN SR AR BINAR B R K P R B A

On May 14, 2014, CSRC publicized
and implemented the Administrative
Measures for the IPO of Shares and
Listing on the GEM Board (the “GEM
IPO Measures”) and the Interim
Administrative Measures on the
Issuance of Securities by the
Companies Listed on the GEM Board
(the “GEM Re-Financing Measures”).

Compared with the previous interim
measures governing the IPO on the
Growth Enterprise Market (“GEM”)
Board, key highlights of the GEM IPO
Measures include: (i) cancellation of
the Guidance on Further Improving the
Recommendation of Companies to be

Listed on the GEM Board (the
“Guidance on Recommendation”)
issued by CSRC in 2010, and as a
result, the applicants eligible for GEM
Board IPOs are no longer limited to
those in some 9 key industries
(including among others, new energy,
new material, information, biology and
new pharmaceuticals) that used to be
particularly recommended by the
Guidance on Recommendation; and
(ii) relaxation of financial access
requirements and cancellation of the
requirement for continuous growth for
the applicant (fo be specific, (A) an
applicant shall be profit-making for the
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most recent two years with an
accumulative net profits of no less than
RMB10 million, but it is no longer
required to have a continuous profit
growth; or (B) the applicant shall be
profit-making in the most recent year
with a turnover of no less than RMB50,
but it is no longer required to have a
net profit no less than RMB5 million
and a growth rate in terms of its
turnover no lower than 30% in each of
the most recent years), among others.
However, the widely-expected “green
hallway” for some promising but loss-
making Internet enterprises to realize
an IPO on the GEM Board is not
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endorsed by CSRC.

Compared with the relevant laws and
regulations governing the re-financing
on the Main Board and SME Board,
the GEM Re-Financing Measures
provide a special procedure for
issuance of additional shares by GEM
board listed enterprises through
private placement. To be specific,
firstly, the general shareholders
meeting of a GEM Board-listed
company is entitled to authorize its
board of directors to make decisions
on the issuance of shares through
private placement pursuant to the
company’s articles of association as
long as the total re-financing amount
will not exceed 10% of the net asset
value of the company as of the end of
the most recent year. Secondly, if the
aforesaid re-financing amount is no
more than RMB50 million, CSRC will
review such re-financing in a summary
procedure and grant its approval within
15 working days. Thirdly, if the private
placement is eligible for a summary
procedure, it is not necessarily to be
sponsored by a securities sponsor,
and if the private placement further
meets some other conditions, the

GEM Boarrd-listed companies may sell
the new shares by themselves instead
of engaging a securities firm as their
underwriter. All the aforesaid
measures will to some extent help to
save some time and costs for the GEM
Board-listed companies initiating re-
financing on GEM Board.

The GEM IPO Measures and GEM Re
-Financing Measures have generally
paved the way for a more convenient
and smooth exit by PE and VC funds
from their investment portfolios on the
GEM Board.
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NDRC Issued New Rules to Streamline Approval and Filing Procedures for Foreign Investment Projects

REZAT (SRR TR H N S R E EINE)

On May 17, 2014, the PRC National
Development and Reform Commission
(“NDRC”) issued the Administrative
Measures for Examination and
Approval and Filing of Foreign
Investment Projects (the
“Administrative Measures”), according
to which the administration of foreign
investment projects will be changed
from a single system of approvals to a
combined system of approvals and
filings. The Administrative Measures
further delegate and clarified the limit
of approving authorities of government
agencies at different levels and
simplified the approval procedures.
The Administrative Measures will
come into effect on June 17, 2014 and
the currently effective Interim
Administrative Measures for
Examination and Approval of Foreign
Investment Projects will be revoked at
the same time.

Previously, the foreign investment
projects were classified only by
reference to the Catalogue of the
Guidance for Foreign Investment
Industries (the “Guidance Catalogue”),
and competent NDRC offices would
examine and approve a foreign
investment project based on its total
investment amount and the category in

which such project falls (i.e.,
encouraged, permitted or restricted).

In addition to the Guidance Catalogue,
the Administrative Measures have also
made reference to the Catalogue of
Investment Projects Subject to
Government Examination and
Approval (2013 Edition) (the
“Catalogue of Approval”) that was
issued by the State Council in 2013
with an aim to offer national treatment
to foreign investment projects so far as
market access is concerned. Pursuant
to the Administrative Measures, the
previously adopted universal approval
requirement is replaced by the
combination of approvals for limited
cases and filings for most cases. To
be more specific, unless a foreign
investment project falls into (i)
restricted industry (based on the
Guidance Catalogue); (ii) encouraged
industry (based on the Guidance
Catalogue) with a restriction that the
project should be controlled (including
relatively controlled) by the Chinese
party; or (iii) industries provided in any
of the Sections 1 through 11 of the
Catalogue of Approval, in which case
the project shall be subject to
approvals by competent NDRC offices,
the project will only need to be filed
with the appropriate NDRC office. In

4

addition, all real estate projects that
are in the restricted industries (based
on the Guidance Catalogue) will only
need to be approved by competent
provincial NDRC offices regardless of
their investment size.

With respect to the newly introduced
filing system, the Administrative
Measures has listed out the application
documents necessary for the filing and
requested the competent local
government authority to provide written
reasons for any rejected application
within 7 working days. In addition, the
Administrative Measures has further
specified that investments by foreign
invested enterprises or foreign
investors with qualified Renminbi funds
should also be subject to the approval
or filing requirements provided
thereunder, as applicable.
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These updates are intended for information purpose only and are not a legal advice or a substitute for legal consultation for any particular case
or circumstance. © Han Yi Law Offices Al rights reserved.
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