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NDRC and MOFCOM Issued Rules to Govern Foreign Investment Security Review
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On December 19, 2020, the National Development and Reform
Commission (“NDRC”) and the Ministry of Commerce
(“MOFCOM?”) jointly released the Rules on Security Review of
Foreign Investments (the “Rules”), which will take effect on
January 18, 2021. Based on several existing provisions
governing national security review of foreign investments, the
Rules has also borrowed international common practice to make
amendments and adjustments in various major aspects
including, among others:

1.

Forms of foreign investments under security reviews. The
Rules will generally regulate all investment activities
conducted by foreign investors, directly or indirectly within
the territory of China, including investment of new projects,
investment through mergers and acquisitions and
investment through other means. Subject to further
government interpretations and based on the security
review of foreign investments in the pilot free trade zones
which elaborates the foreign investments in other forms as
investments through VIE structures, entrusted shareholding
agreements, trusts, reinvestments, overseas transactions,
lease, subscription of convertible bonds and etc., as well as
the recent anti-trust legislation and law enforcement
involving VIE structures (you may find briefings in our
December 2020 issue of China Regulatory Updates), it is
highly likely that foreign investments with such special
structures as VIEs will generally be subject to national
security reviews in China.

Areas of foreign investments subject to prior security
reviews. The Rules provide that foreign investments in the
following two areas are subject to security reviews before
any investment could proceed or otherwise be
implemented: (i) investments in military industries, military
affiliates or any other fields associated with national
defense and security, or in territories surrounding military
facilities or military industry facilities, regardless of the
controlling shareholding is obtained by foreign investors or
not; and (ii) investments in such important fields regarding
national security as important agricultural products,
important energy and resources, important equipment
manufacturing, important infrastructure, important
transportation services, important cultural products and
services, important information technology and internet
products and services, important financial services, critical
technologies, among others, where foreign investors
acquire controls of the underlying target companies.

Compared to the existing regulations, the Rules extends
the scope of security review of foreign investments in a
general manner, leaving the list of industries to be further
specified by the competent government authorities though.
It is also noteworthy that in practice, negative controls by
foreign investors through veto rights arrangement or
otherwise may also become subject to the security reviews.

Government authorities in charge of security review and
content of examinations. According to the Rules, NDRC
will set up a working mechanism office while MOFCOM
and NDRC will be in charge of security review of foreign
investments on a routine basis. In terms of the content of
review and examination, it is expected that such aspects as
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the influence of foreign investment on national defense
security, stable operation of national economy, order of
basic social life, capacity of research and development of
key technologies involving national security and etc. under
the existing regulations will remain effective.

4.  Other major adjustments. The Rules provides that (i)
foreign investors shall proactively report investment
activities and consult with the working mechanism office of
NDRC on relevant issues; (ii) any third party may propose
a security review over foreign investment to NDRC; (iii) the
procedures of security reviews should follow the current
practice with appropriate optimization; (iv) the security
review may result in a combination of disciplinary measures
including, among others, taking corrective actions, disposal
of relevant equities or assets within certain period of time,
and receiving negative credit records in the credit
information system ; and (v) security review of foreign
investment in securities area will be separately subject to
regulations by securities regulatory agency under the State
Council and NDRC.

As part of efforts to specify and implement the Foreign
Investment Law which came into force in early 2020, the Rules
tries to establish a relatively compete system on security review
of foreign investments. While expecting further details and
interpretations, it is suggested that foreign investors be aware of
potential risks associated with security review and get prepared
of communications with the competent Chinese government
authorities before proceeding with transactions that may be
subject to security review and making flexible adjustments to the
deal plans and schedules accordingly.

NDRC and MOFCOM Jointly Released 2020 Version of Negative List for Market Access and Catalogue

of Encouraged Foreign Investment Industries
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NDRC and MOFCOM on December 16, 2020 jointly issued the
Negative List for Market Access (2020 Version) (the “2020
Negative List”, with immediate effect), and on December 27,
2020, issued the Catalogue of Encouraged Foreign Investment
Industries (2020 Version) (the “2020 Encouraged Catalogue”, to
be effective on January 27, 2021), each in an effort to further
optimize and promote China’s investment environment and will
replace their preceding 2019 version:

1. The 2020 Negative List inherited the general principle of
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NPC Adopted a New Amendment to Criminal Law
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“what is not prohibited is permitted” (that is, all market
participants have equal access to industries, fields and
businesses that are not included in the list). On one hand,
the list further reduced eight negative items such as
“license for the registration of customs declaration
enterprises”, “approval for the qualifications of directors,
supervisors, and senior officers of securities companies”
and other items that do not compatible with the list or have
been integrated with others; on the other hand, the list
cautiously added a few new items, such as the
administration of financial holding companies as previously
required by the State Council and the supervision on
excessive transfer of land operational right.

2. Compared with the 2019 version, the 2020 Encouraged
Catalogue has added 127 new articles and revised 88
articles, expanding the encouraged foreign investment
scope by more than 10%, especially investments in
advanced manufacturing, modern service and advanced
industries in central and western regions of China. Foreign
-invested projects in the list may receive preferential
treatments in such aspects as taxation and land using right
pursuant to the appliable laws and regulations.
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On December 26, 2020, the Standing Committee of the National
People’s Congress adopted the Amendment XI to the Criminal
Law (“Amendment XI”), which will come into force on March 1,
2021. The Amendment X| has added 13 new articles and revised
34 articles, supplemented and modified a large number of
criminal regulations that have mirrored various modern
developing social issues. The major highlights include, among
others: (i) lowering the statutory minimum age for criminal
liabilities; (ii) imposing heavier punishment on financial and
securities crimes; (iii) revising and improving provisions regarding
intellectual property crimes; and (iv) strengthening criminal
regulations in the healthcare sector to coordinate with latest
legislations in medicine and biosafety (including adding criminal
activities such as illegal collection of human genetic resources
and illegal gene editing).

Supreme Court Released First Batch of Judicial Interpretations to Work with New Civil Code  E#t
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In order to implement the Civil Code came into force on January
1, 2021, the Supreme People’s Court (the “Supreme Court”) on
December 30, 2020 announced that it has finished reorganization
of 591 judicial interpretations and relevant regulatory documents,
among which, 116 have been abolished, 111 need to be
modified, and the remaining 364 judicial interpretations and
regulations continue unchanged and effective.

Meanwhile, the Supreme Court also formulated and issued the
first batch of seven new judicial interpretations of the Civil Code,
effective simultaneously therewith on January 1, 2021. Among
them, (i) the Supreme Court has clarified the potential time
conflicts between the implementation of the Civil Code and the
abolishment of such laws as the Contract Law and the Property
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