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Memorandum to: Our Clients and Friends

Foreign-Related Arbitration: An Overview from PRC L aw Per spective

Arbitration is an important dispute resolution mechanism just like litigation. In
arbitration, the parties submit the underlying dispute for arbitration to the arbitration
institution or tribunal set forth in the relevant arbitration agreement. The arbitral
award is binding on both parties and can be enforced compulsorily.  With China’s
rise as a hot destination for foreign investments, foreign investors become

increas ngly concerned about how to deal with disputes arising from their onshore
investments."  Featured by enormous autonomy and international popularity,
arbitration has emerged as a major way for resolution of international commercial
disputes.

Thismemo is designed to elaborate from the PRC legal perspective the basic issues
of common concernsto foreign investors looking to settle their international
commercia disputes through arbitration (i.e., why to choose arbitration, how to
arbitrate and how to enforce effective arbitral awards).?

1. Whyto ChooseArbitration

International commercial disputes can be resolved through, among others,
negotiation, mediation, arbitration and litigation, among which settlement
through arbitration or litigation is backed by the coercive force of government.
As compared to other methods of dispute resolution, arbitration is more widely
adopted in the resolution of international commercial disputes dueto its
following advantages.

»  Enormous Autonomy
In arbitration, the parties generally are able to decide, at their discretion and

based on their specific situation, the mode, language, procedures and place of
the arbitration, arbitration institution, arbitration rules, composition of

! For the purpose of this memo only, unless specifically indicate, “China” or the “PRC”
shall exclude Hong Kong SAR, Macao SAR and Taiwan.

2 Arbitrations addressed in this Memo mainly refersto foreign-related arbitrations under
PRC law, i.e. (i) at least one of the parties to the arbitration is aforeign party; (ii) the
disputed subject is located outside of Ching; or (iii) the fact creating, altering or eliminating
the legal relationship between the parties happens outside of China.


http://www.hanyi

arbitration tribunal, applicable law and etc.  In litigation, however, the parties
generally are at a passive position in the legal proceedings and their autonomy
is therefore significantly limited.

> Greater Enforceability

The PRC recognition and enforcement of any arbitral award or court judgment
rendered in aforeign jurisdiction is generally subject to the international
convention or bilateral treaty entered into by the relevant countries. The
United Nations Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (1958) (the “New York Convention™) provides alegal basis for
the recognition and enforcement of foreign arbitral awards, whereas no
internationally accepted convention is currently available governing the
recognition and enforcement of foreign court judgments.  Thus, with respect
to the same dispute, the recognition and enforcement of aforeign court
judgment is far more difficult than that for aforeign arbitral award.

> Heightened Fairness

In arbitration, the parties can appoint arbitrators of their own choice, who are
usually expertsin the relevant industry and are able to conduct in-depth
analysis on the underlying dispute (complicated onesin particular). In
contrast, judges in litigation proceedings are appointed by the relevant courts
and the disparity of professional level among judges (especialy in developing
countries) may give rise to doubt over the fairness of judgments so rendered.

> Stronger Neutrality

In arbitration, the parties may submit an international commercial dispute to an
arbitration institution located in athird party country, which can address the
distrust held by one party towards the judicial system of its counterpart, so that
the underlying dispute could be adjudicated by arelatively independent and
neutral organ without any concern for conflicts of interest.

> Enhanced Confidentiality

Most litigation cases are held in public session, while arbitration is generally
conducted on a confidential basis. Given the large amount of confidential
information usually involved in foreign investments, the parties are therefore
inclined to choose arbitration to settle any investment dispute.

Nevertheless, arbitration also has some inherent deficiencies. For example,
the arbitration tribunal normally does not have the right to involve the
participation of any third party in the arbitration proceedings, which may
potentially complicate the adjudication of cases, especially if some other cases
have a close tie with the underlying dispute.  Furthermore, the arbitration
tribunal may have to apply to the competent court for taking any compulsory
measures (e.g., preservation of property and evidence) sinceit has no right to
do so onits own initiative, which may increase the risk for transfer of property
or destruction of evidence by the parties.

How to Resolve Foreign-Related Commercial Disputesthrough
Arbitration

When it comes to the resolution of foreign-related commercia disputes
through arbitration, the first and foremost thing is to enter into an effective
arbitration agreement favorable to the contracting parties. The arbitration
agreement plays a crucia and indispensable role in the initiation, procedures
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and result of arbitration. The parties can set forth in the arbitration agreement
almost al procedural matters they have mutually agreed, including, among
others, the mode, language, procedures and place of the arbitration, arbitration
institution, arbitration rules, composition of arbitration tribunal and applicable
law. A valid and well drafted arbitration agreement aso ensures the
designated arbitration tribunal’s jurisdiction over the underlying dispute and
the effective enforcement of the arbitral award so rendered.

Effectiveness of Arbitration Agreement

A valid arbitration agreement serves as the very basis for the acceptance of
application for arbitration by the relevant arbitration institution or arbitration
tribunal, the requisite components of which are as follows: (i) definite subject
matter for arbitration; (ii) expression of the intention for arbitration; (iii) no
involvement of any unarbitrable matters (e.g., persona rights, marital or family
matters, or public interest); and (iv) clearly designated arbitration institution or
arbitration rules. Moreover, the arbitration agreement should be madein
writing by parties with full civil capacity. In addition to the foregoing, the
PRC Arbitration Law also requires the arbitration institution to be clearly
provided in an arbitration agreement.

Once any potential dispute has been written into a valid arbitration agreement
for resolution through arbitration, the relevant parities should not bring a
lawsuit before any court in respect of such dispute nor should any court have
jurisdiction over such dispute.  Attention needs to be paid to the following
matters as to the validity of an arbitration agreement:

(1) Governing Law of Arbitration Agreement

Since the arbitration agreement is considered independent from the underlying
contract, the applicable law provided in the underlying contract generally will
not govern the validity of the arbitration agreement.  According to relevant
PRC judicial interpretations, the law governing the validity of an arbitration
agreement should be determined in the following order of priority: (i) the
governing law of the arbitration agreement as specifically agreed by the parties;
(ii) the law of the arbitration place; or (iii) the law of the place where the court
having jurisdiction over the underlying caseislocated. In practice, since the
parties rarely specify the law governing the validity of arbitration agreements,
the law of the arbitration place is therefore often used to determine the validity
of arbitration agreements.

(2) Formof Arbitration Agreement

An arbitration agreement may be a separate agreement or specific arbitration
provisions contained in the underlying contract, which should generdly in
writing.  In practice, however, in the absence of any written arbitration
agreement, the jurisdiction of arbitration may be duly established if a party
applies for arbitration and the other party responds to the proceedings
accordingly (e.g., appointment of arbitrators and participation in arbitration).

(3) Objection to the Validity of Arbitration Agreement

Under PRC law, the parties who raise any objection to the validity of an
arbitration agreement may apply to the relevant arbitration institution or
intermediate people’s court for invalidation thereof, so as to effectively rule out
the arbitration institution’s jurisdiction over the underlying dispute. Such
objection should however be put forward prior to the first hearing of the
arbitration tribunal.  Otherwise, the court may not accept such objection
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application.

Please note that, in China, the ruling to invalidate an arbitration agreement with
respect to aforeign-related arbitration by the competent court (i.e., the
competent intermediate people’s court) must be approved by the PRC supreme
people’s court in advance.

Modes of Arbitration: Ad Hoc Arbitration and Institutional Arbitration

Ad hoc arbitration refers to arbitration conducted by an arbitration tribunal
which is assembled for a specific case and dissolves immediately following the
close of such case. The parties can select at their option the arbitration rules
for ad hoc arbitration and the UNCITRAL Arbitration Rules are most
commonly seen in practice.

Unlike ad hoc arbitration, institutional arbitration is performed and managed by
a standing arbitration institution specialized in arbitration with its own
arbitration rules and panel of arbitrators. Many such arbitration institutions
aso allow therevision of arbitration rules and appointment of arbitrators not
listed in the panel of arbitrators.

Ad haoc arbitration, despite its higher degree of autonomy, may be severely
prolonged if the parties cannot agree upon the arbitration rules, largely due to
the absence of amanageria organ. Therefore, institutional arbitration is more
popular in practice for its ability to strike a better balance between the
autonomy of the parties and the controllability of proceedings. Attention
needs to be given to the following matters when it comes to the selection of the
mode of arbitration.

(1) PRC Law Does Not Recognize Ad Hoc Arbitration

PRC law conditions the validity of an arbitration agreement on the selection of
a specific arbitration institution and denies the effectiveness of ad hoc
arbitration. Hence, the parties intending to choose ad hoc arbitration should
not specify that the PRC law is the governing law of the arbitration agreement
(the underlying commercial contract can be governed by PRC law however),
nor should any place in China be designated as the arbitration place.

(2) Special Circumstances Where No Arbitration Institution Is Clearly
Secified

As mentioned above, since a pre-agreed arbitration institution is a condition
precedent to the effectiveness of an arbitration agreement under PRC law, any
arbitration agreement will be deemed null and void in Chinaif it issilent on the
arbitration institution or stipulate more than one arbitration institution, except
where a specific arbitration institution can be inferred from the arbitration
agreement.  Such exceptions include:

e Where an arbitration agreement is silent on the arbitration institution, but
stipulates applicable arbitration rules, from which a specific arbitration
ingtitution can beinferred.  For example, the arbitration rules of China
International Economic and Trade Arbitration Commission (the “CIETAC
Rules”) provide that, “if the parties agree to conduct arbitration under
CIETAC Rules but fail to designate any arbitration institution, it shall be
deemed that they have agreed to submit the dispute to this arbitration
commission for arbitration”.

e Where an arbitration agreement fails to specify the name of an arbitration
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institution but sets out the place of arbitration where only one arbitration
ingtitution is located, such arbitration institution should be deemed as duly
designated;

e Where an arbitration agreement provides two arbitration institutions or
more and the specific circumstances under which each institution may
apply have been set out in the arbitration agreement.  For example, the
parties agree that the arbitration initiated by a party should be performed
by the arbitration institution designated by such party.

Formation of Arbitration Tribunal

The arbitration tribunal should be established in accordance with the arbitration
agreement, either in the form of a sole arbitrator or a three-member panel
(where apresiding arbitrator isrequired). In the case of a pandl, the parties
may each appoint one arbitrator, and the presiding arbitrator should be
appointed subject to the mutual agreement of the parties or the other two
arbitrators, or, failing such agreement, by the arbitration institution or any other
designated entity (in the case of ad hoc arbitration). The appointment of the
sole arbitrator follows the same practice with the presiding arbitrator. The
parties need to focus on the following matters when forming an arbitration
tribunal:

(1) Appointment Criteria of Arbitrators

It isadvisable for the parties to choose arbitrators who: (i) have professional
background, and knowledge of PRC laws in the case of Chinarelated
commercia disputes; and (ii) is qualified to conduct arbitration under the place
of arbitration. Among the various qualification requirements in different
jurisdictions, independence is acommon prerequisite.  On top of that, PRC
law requires arbitrators to possess legal, economic and other relevant
background or expertise.

(2) Withdrawal of Arbitrators

An arbitrator should withdraw if his/her independenceisin question, the
triggers of which are set out in relevant laws in different jurisdictions. The
PRC Arbitration Law requires an arbitrator to withdraw if he/she (i) is a party,
or acloserelative of aparty or aparty’s representative; (i) hasinterest in the
underlying case; (iii) has any other relation with a party or a party’s
representative which may adversely affect the fairness of the arbitration
proceedings; or (iv) meetsin private a party or a party’s representative, or
accept gifts or invitation given by a party or a party’s representative.

Once any of the aforesaid scenarios arises, the relevant arbitrator should
withdraw voluntarily or upon the request of aparty. Inthelatter case, the
reguesting party needs to bear the burden of proof and the withdrawal is
subject to the final decision of the relevant arbitration institution or its
chairman. Moreover, such request should be brought up prior to the first
hearing, or, if the reason for withdrawal becomes known after the first hearing,
the end of the last hearing of the tribunal.

Selection of Arbitration Place/Arbitration |nstitution: Domestic Arbitration and
Foreign Arbitration

The provisions on arbitration place are considered to be of great importance in
an arbitration agreement, which bear significant legal implication. The law of
the arbitration place generally governs the validity of the arbitration agreement
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and the arbitration procedures unless the parties agree otherwise. Besides, the
arbitration place also has a bearing on whether an arbitral award may be duly
recognized and enforced in aforeign jurisdiction. The parties may generally
agree upon the arbitration place at their discretion, or, without such agreement,
it may be deemed that the location of the arbitration institution is the arbitration
place, or the arbitration tribunal may determine a place according to the actual
situation of the case. The parties should pay attention to the following issues
when choosing the arbitration place:

(1) Arbitration Place and Hearing Place

The arbitration place and the hearing place are not the same legal concept
though in practice the arbitration place is often the place where the hearing
actually takes place. As mentioned above, the arbitration place bears legal
significance, asthe law of the arbitration place generally governsthe validity
of the arbitration agreement and the arbitration procedures. In addition, an
arbitral award is usually deemed to be rendered in the arbitration place, which
Isimportant to the recognition and enforcement of arbitral awards. The
hearing place, however, is the place where the arbitration tribunal conducts the
hearing actually, which barely has any legal implication. Asamatter of
practice, the arbitration tribunal generally may decide the hearing place at a
place other than the arbitration place as is necessary for the arbitration
proceedings.

(2) Domestic Arbitration and Foreign Arbitration

(i) Criteriafor Classification of Foreign Arbitration and Domestic
Arbitration

Foreign-related arbitrations are generally classified into two categories.
domestic arbitration and foreign arbitration according to whether the arbitration
place islocated within the home country or not. The PRC law is not clear
about the criteriato differentiate domestic arbitration and foreign arbitration
whilein practice the home country of the arbitration place or the country where
the arbitration institution is located is often used as criteria.  For example, an
arbitral award rendered in China by the International Court of Arbitration of
International Chamber of Commerce (ICC) may be deemed by the Chinese
court asforeign arbitration. Therefore, for the avoidance of any unnecessary
dispute, the investors are suggested to specify aforeign arbitration place in the
relevant arbitration agreement if aforeign arbitration institution is selected, and
viseversa.

(it) Comparison between Domestic Arbitration and Foreign Arbitration

In practice, foreign investors usually tend to choose foreign arbitration
conducted by an internationally recognized arbitration institution.  In addition
to the unfamiliarity with PRC law, the reasons for foreign investors’ favor of
foreign arbitration may be as follows:

e theaward of domestic arbitration may be partial to the Chinese parties;

e thearbitration rules of domestic arbitration institutions are not flexible
enough and the parties have relatively limited autonomy;

e the management system of domestic arbitration institutionsis relatively
backward,;

e thelegal system for domestic arbitration is not well established, e.g.,
there is no ad hoc arbitration.

China International Economic and Trade Commission (“CIETAC”) isthe
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primary arbitration institution in Chinathat deals with the settlement of
International commercial disputes and its currently effective arbitration rules
are the 2005 version of CIETAC Rules.  As compared with the previous rules,
the existing rules are formulated with reference to the ICC arbitration rules and
other advanced arbitration systemsin the world, with efforts on such aspects as

to respect the autonomy of the parties and to strengthen the neutrality of the
arbitration tribunal.  For example, the existing rules alow the parties, anong
other, to revise the CIETAC Rules or apply other arbitration rules, to appoint
arbitrators not listed in the panel of arbitrators (subject to confirmation of
CIETAC chairman), and to choose an arbitration place and/or hearing place
outsidethe PRC. According to the relevant report, thereis afairly fast
increase in both the number and value of international commercial disputes
accepted by CIETAC during the recent years. Though most foreign investors
tend to prefer international arbitration, domestic arbitration has the following
advantages over foreign arbitration:

e may apply to the court for the preservation of evidence and property
located within the PRC, whereas aforeign arbitration tribunal may not
request a PRC court to assist with the preservation of evidence and

property;

e it takesreatively shorter timeto effect the enforcement as the
enforcement of arbitral awards does not need to be based on
international treaties, bilateral treaties or the principle of
reciprocity, (please see Part 111 below for details of the differences
between the enforcement of domestic arbitration and foreign
arbitration);

e thefeesrelated to domestic arbitration are relatively low.

In view of the above, when choosing the arbitration place or arbitration
institution, the investors need to consider the legal system at the place of
arbitration and the place of enforcement (including the arbitration rules of the
relevant arbitration institution) as well as the actual condition of the dispute
(e.g., whether PRC enforcement is required and whether the preservation of
property/evidence located within the PRC isinvolved). Inaddition, if the
Investors select foreign arbitration and the award needs to be enforced in China,
the arbitration place should be a contracting party to the New York Convention
or such places as Hong Kong or Macao, so as to facilitate the smooth
enforcement of the arbitral award.

(3) Comparison of Major Arbitration Institutions and Arbitration Rules

The following table sets out a brief introduction and comparison of major
international arbitration institutions and their arbitration rules:

Arbitration
I nstitution/Rules

Features

ChinaInternational
Economic and Trade
Arbitration
Commission
(CIETAC) and its
arbitration rules

e particularly suitable for PRC-related disputes, headquartered in
Beijing, China, with branchesin Shanghai and Shenzhen;

e thearbitration rules are gradualy in line with advanced
international rules after several rounds of revisions; is developing
into amajor international commercial arbitration center;

e the parties have relatively limited autonomy of will, e.g., the
appointment of any arbitrator outside the panel of arbitratorsis
subject to CIETAC chairman’s approval; the presiding arbitrator is
generally assumed by a PRC citizen; may be partia to a PRC party




Arbitration
I nstitution/Rules

Features

Hong Kong
International
Arbitration Center
(HKIAC) and its
arbitration rules

located at Hong Kong, with fairly close relation with the PRC,
particularly suitable for PRC-related disputes,

aleading emerging arbitration institution in Asia, with fairly
flexible arbitration rules and relatively mature management system

the International Court
of Arbitration of
International Chamber
of Commerce (ICC)
and its arbitration rules

the most influential arbitration institution in the world, suitable for
al kinds of international commercial disputes, headquartered in
Paris, France, with various branches throughout the world;

mature arbitration rules and management system

the Arbitration
Institute of the
Stockholm Chamber of
Commerce (SCC) and
its arbitration rules

enormous neutrality due to the neutral position of Sweden; known
for settlement of disputesinvolving the Far East and China,
headquartered in Stockholm, Sweden;

mature arbitration rules and management system

American Arbitration
Association (AAA) its
international
arbitration rules

amajor international commercial arbitration institution in the US;
mainly for settlement of disputes between aUS party and a
non-US party, headquartered in New York, US, with branchesin
several other states;

may be partia to a party who isa US citizen/entity

the London Court of
International
Arbitration (LCIA) and
its arbitration rules

the oldest arbitration institution in the world, headquartered in
London, UK;
may be partia to a party who isa UK citizen/entity

Singapore
Internationa
Arbitration Center
(SIAC) and its
arbitration rules

known for settlement of disputes related to construction, shipping,
banking and insurance;

an emerging international commercial arbitration institution, with
fairly flexible arbitration rules and relatively mature management
system

United Nations
Commission on
International Trade
Law (UNCITRAL
Arbitration Rules)

no standing arbitration institution, arbitration time quite uncertain;
arbitration rules very flexible, often used for ad hoc arbitration

International Centre
for Settlement of
Investment Disputes
(ICsID)

established according to the 1965 Convention on the Settlement of
Investment Disputes Between Sates and Nationals of Other Sates,
an independent institution under the World Bank, headquartered in
Washington, US;

settlement of investment disputes between member states
(governments) and nationals of other states via mediation or
arbitration;

dispute resolution mechanism is different from the general
international commercial arbitration with respect to the scope of
application, procedures, enforcement, and etc.; ICSID is not
applicable to the most cases that may be settled through
international commercial arbitration; considering currently there
are few investment disputes between foreign investors and the
PRC government, let alone any arbitration in this connection,
ICSID will not be introduced herein in detail

3. Cancdlation and Enforcement of Arbitral Awardsfor Foreign-Related

Arbitrations




An arbitral award isfinal and will be binding upon the parties once the award is
rendered. The parties shall perform their obligations under the arbitral award;
otherwise the opposing party may apply to the relevant court for enforcement.
If aparty objects to the arbitral award, the party may, under certain specified
circumstances, apply to the competent court to cancel the arbitral award, or
raise an objection and request the court not to enforce such arbitral award when
the opposing party applies for enforcement.

Cancellation of Arbitral Awards

Generally speaking, the court of arelevant country may only cancel an arbitral
award made within its own country.  Any arbitral award rendered by aforeign
arbitration institution may generally be cancelled by a count located at the
arbitration place.

According to applicable PRC laws and regulations, the parties may request the

relevant court to conduct judicial review on any domestic arbitral award to
which they have objection. The court may refuse the objection application,
cancel the arbitral award, or request the arbitration tribunal to re-arbitrate, as
the case may be, after itsreview of thecase. The court will focus on the
procedural issues during its review while the substantive issues of the
arbitration are generally not subject to court review.

2.  Enforcement of Arbitral Awards

Most countries have different regulations and requirements for the recognition
and enforcement of domestic awards and foreign awards.  The enforcement of
domestic awards is based on the domestic law of a country, with relatively
simple procedures, whereas the enforcement of foreign awardsis generally
more complicated, which is based on the international treaties to which both
the country of arbitration and the country of enforcement are parties, the
bilateral treaties entered into by the two countries, or the principle of
reciprocity, among which the New York Convention is the most important.®

The following table sets out the main basis for the PRC/foreign enforcement of
domestic/foreign award:

Type of Award

Basisfor Enforcement

PRC enforcement of
domestic award

the PRC Civil Procedural Law, the PRC Arbitration Law and other
PRC laws

PRC enforcement of

the New York Convention and other international treaties, bilateral

foreign award treaties or the principle of reciprocity
foreign enforcement of | foreign laws
foreign award

foreign enforcement of
domestic award

foreign laws, mainly the New York Convention, bilateral treaties or
the principle of reciprocity

With respect to PRC enforcement of domestic awards and foreign awards, the
relevant PRC courts will initiate the recognition and/or enforcement procedures
according to the application of the parties and the relevant enforcement basis.

If an application for enforcement is made according to the New York
Convention, the following two conditions should generally be met, (i) the
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subject matter should be arising out of contractual or non-contractual

commercial legal relationship (including investment disputes, but excluding
disputes between an investor and the host government); and (ii) such arbitral
award should be rendered in a country that is a contracting party to the New

York Convention.

The PRC court, however, will generally only review the

procedural issues, rather than substantive issues, whether it is a domestic
arbitral award or aforeign arbitral award, and make a decision whether to
recognize and/or enforce.

Arbitral awards rendered in Hong Kong or Macau will not be deemed as
domestic awards as Hong Kong and Macau are not in the same jurisdiction as
China, and the enforcement thereof will be based on the Arrangement of

Mutual Enforcement of Arbitral Awards between China and Hong Kong and the
Arrangement of Mutual Recognition and Enforcement of Arbitral Awards
between China and Hong Kong, respectively, which arrangements are based on
the New York Convention, with the procedures, time limit and fees similar to

those for foreign arbitration.

Arbitral awards made by an arbitration

institution in Taiwan will be enforced according to the Regulation of the
Supreme People’s Court on the Recognition of Civil Judgment in Taiwan by the
People’s Court, which is however mainly focused on court judgments and its
application to the enforcement of arbitral awardsis unclear.

On foreign-related arbitrations, the following table sets out a brief introduction
and comparison with respect to the cancellation of domestic awards (including
request for re-arbitration under certain circumstances), the PRC enforcement of
domestic awards and foreign awards and other related issues under PRC law:

Itemsfor Cancellation of Enforcement or Refusal of Enfor cement of Domestic and
Comparison Domestic Arbitral | Foreign Arbitral Awards by the People’s Court
Awards by the Domestic Awards | Foreign Awards
People’s Court
Legal Basis the PRC Civil Procedural Law, the PRC the New York Convention, bilateral treaties
Arbitration Law and other PRC laws or the principle of reciprocity
Applicant any party application for recognition and enforcement: the prevailing party
Court the intermediate the intermediate people’s court capable of accepting
Accepting people’s court foreign-related commercial cases at the place where the party
Application capable of accepting | against which the enforcement isinvoked resides or where the

foreign-related
commercial cases at
the place where the
arbitration
institution is located

properties are located

Circumstances
for
Cancellation
or Refusal of
Enforcement

mainly for procedural issues (the refusal of recognition and enforcement of foreign
arbitral awards are based on the New York Convention)

» issuesthe parities need to prove:

e therewas no arbitration provisionsin the

underlying contract or no arbitration
agreement was reached in writing
afterwards;

e the party against which the award is

invoked was not given notice of the
appointment of the arbitrator or of the
arbitration proceedings or was otherwise
unable to present its case for reasons not
attributable to that party;

e the composition of the arbitration

tribunal or the arbitration procedures

the parties were, under the law
applicable to them, under some
incapacity, or the arbitration agreement
isnot valid under the law to which the
parties have subjected it, or, failing any
indication thereon, under the law of the
country where the award was made;

e the party against which the award is
invoked was not given proper notice of
the appointment of the arbitrator or of
the arbitration proceedings or was
otherwise unable to present its case;
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[temsfor

Cancellation of

Enforcement or Refusal of Enforcement of Domestic and

Comparison Domestic Arbitral | Foreign Arbitral Awards by the People’s Court
Awards by the Domestic Awards | Foreign Awards
People’s Court
were not in accordance with the e the award deals with a dispute not
arbitration rules; contemplated by or not falling within the
e the award deals with a dispute not terms of the submission to arbitration, or
contemplated in the arbitration it contains decisions on matters beyond
agreement or the arbitration institution the scope of the submission to
has no right to arbitrate arbitration, provided that, if the decisions
on matters submitted to arbitration can
be separated from those not so
submitted, that part of the award which
contains decisions on maters submitted
to arbitration may be recognized and
enforced;

e the composition of the arbitration
tribunal or the arbitration procedure s
was not in accordance with the
arbitration agreement, or, failing such
agreement, the law of the arbitration
place;

e the award has not yet become binding
upon the parties, or has been cancelled or
suspended

> issues subject to court review:
the enforcement of e thedisputeis not capable of settlement
N/A the award would by arbitration under the PRC law;
be contrary tothe |e the recognition or enforcement of the
pubic policy award would be contrary to the public
policy of the PRC
Time Limit within six (6) within two (2) years after expiration of the time limit specified in
for months after receipt | the arbitral award
Application of the arbitral award
Time Limit e makearuling initiate Enforcement | make aruling within two (2) month after
for Court within two (2) within six (6) acceptance of application and complete
Review months after months after receipt enforcement within six (6) month after
acceptance of of application for ruling except for specific circumstances;*
application; enforcement; e report to the supreme people’s court
e fitdecidesto otherwise, the within two (2) months after acceptance

cancel awards or
request
re-arbitration,
report to the
higher level court
within thirty (30)
days after
acceptance of
application; if the
higher-level court
agrees to such
decision, then

applicant may apply
to the higher level
court for
enforcement

of application according to relevant
regulations in the case of refusal of
recognition and enforcement

4

In practice, the recognition and enforcement of foreign arbitral awards may take longer
than the above-mentioned time limit.

It may take more than one year to recognize a
foreign award, and the time required for enforcement is even more unpredictable.
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[temsfor

Cancellation of

Enforcement or Refusal of Enforcement of Domestic and

Comparison Domestic Arbitral | Foreign Arbitral Awards by the People’s Court
Awards by the Domestic Awards | Foreign Awards
People’s Court
report to the
supreme peoples’
court within
fifteen (15) days
Application RMB400 for each  |e if there isno enforceable amount or price, RMB50 to RMB500
Fee case shall be paid for each case
e if the enforceable amount or price is not more than RMB 10,000,
RMB50 shall be paid for each case; for the part of more than
RMB10,000 up to RMB500,000, the fee shall be paid at the rate
of 1.5%; for the part of more than RMB500,000 up to
RMB5,000,000, the fee shall be paid at the rate of 1%,; for the
part of more than RMB5,000,000 up to RMB10,000,000, the
fee shall be paid at the rate of 0.5%; for the part of more than
RMB 10,000,000, the fee shall be paid at the rate of 0.1%
Reporting the court accepting application shall submit the relevant ruling to the supreme people’s
Procedurefor | court viathe competent higher people’s court and may, after approval, cancel, request
Cancellation re-arbitration, refuse to enforce or refuse to recognize and enforce
or Refusal of
Enfor cement
Legal the arbitral award the Parties may the arbitral award remainsin force; the
Consequences | will become null enter into another parties may apply for recognition and
for and void, the parties | arbitration enforcement to other courts
Cancellation may enter into agreement and
or Refusal of another arbitration apply for arbitration
Enforcement agreement and or directly bring a

apply for arbitration
or directly bring a
lawsuit before the
court

lawsuit before the
court

The aboveisabrief introduction and analysis of the relevant PRC laws and
regulations and practice on the settlement of international commercial disputes

through arbitration.

Given the PRC practice varies quite alot in different localities

in China, if there is any discrepancy between this memo and any future rules,
interpretations, circulars or policiesto be issued by the PRC government authorities,

such government issuance shall prevail.

Thismemo isfor your genera reference

purpose only and shall not be relied as any forma PRC legal opinion in any respect.

If you have any questions, please fell free to contact us at inquiry@hanyilaw.com.

© HanYi Law Offices
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