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CSRC Tightened Supervision over Private Funds
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Hainan FTP Further Relaxed Restrictions on Market Access for Foreign Investments
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On January 8, 2021, the China Securities Regulatory
Commission (or CSRC) issued the Several Provisions on
Strengthening the Supervision of Private Investment Funds (the
“Rules”), which have taken effect from the date of issuance. The
Rules have showed the PRC government’s determination and
efforts to strengthen the regulation of the private fund industry by
reiterating and clarifying the regulatory requirements under
current self-discipline rules previously released by the Asset
Management Association of China (or AMAC). Highlights of the
Rules include, among others:

1.

Registration Requirements. A fund manager who is
established after the effectiveness of the Rules is required
to include the words “private fund”, “private fund
management” or “venture capital” in its registered
corporate name, and specify that its core business is
investment management in its registered business scope.
Notably, the existing fund managers who do not meet the
new requirements are not required to make rectifications.

Clarifications on Investment Scope. In Principle, the
private funds are still prohibited from engaging in loan and
guarantee activities under the Rules. As an exemption of
the restrictions described, the Rules have allowed a private
equity fund to provide loans and/or guarantees to its
portfolio companies for less than one year, provided the
assets of the fund used to make such loan arrangement do
not exceed 20% of the total paid-in capital of the funds.
Such clarification would dispel the long-standing
compliance concerns of the fund managers who involved in
short-term bridge loan and convertible bond investments in
China.

Regulations on Group Operations. The Rules optimized
the supervision of group private equity fund managers,
allowing the same entity to establish more than two fund
managers, but require them to truthfully explain the
rationality and necessity of establishing multiple managers
and formulate well-developed compliance and risk control
policies.

Recognition of Certain Qualified Investors. The industry is
pleased to see that the asset management products issued
by entities governed by PRC financial regulatory
authorities, as well as Qualified Foreign Institutional
Investors (QFIl), and Renminbi Qualified Foreign
Institutional Investors (RQFII) have been officially
recognized as qualified investors by the Rules. It has
cleared up the previous ambiguities on whether certain
asset management products could be deemed as qualified
investors and echoed the new rules on QFIl and RQFII
issued in September 2020 (please refer to our China
Regulatory Updates of September — November 2020 for
details), which to some extent will help to ease the
fundraising challenges of the fund managers posed by the
pandemic and facilitate such products’ investments into
private funds.

BEEHAS

Following the Master Plan for the Construction of Hainan Free
Trade Port issued by the Central Committee of the Communist
Party of China and the State Council on June 1, 2020, on
December 31, 2020, the National Development and Reform
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China’s Blocking Rules Officially Launched
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Commission and the Ministry of Commerce jointly released the
Special Administrative Measures on Access of Foreign
Investments in Hainan Free Trade Port (the Negative List - 2020
Edition) (the “Hainan FTP Negative List”), which has taken effect
on February 1, 2021.

Compared with the currently effective negative lists for
nationwide and the Free Trade Zones (please refer to our China
Regulatory Updates of July 2020 for details), Hainan FTP
Negative List further expanded market access to foreign
investment in various sectors, such as value-added
telecommunications, education, business services,
manufacturing and mining. In particular, foreign investors are
allowed to engage in online data and transaction processing
businesses, non-litigation legal services and social investigation
activities, and overseas high-level universities and vocational
colleges specializing in science and engineering, agriculture and
medicine are now permitted to operate schools in Hainan
independently.
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MOFCOM released the Rules on Counteracting Unjustified
Extraterritorial Application of Foreign Legislation and Other
Measures (the “Rules”) effective on January 9, 2021. The Rules
applied to situations where the extraterritorial application of
foreign legislation and measures, unjustifiably prohibits or
restricts the Chinese entities (including the PRC citizens, legal
persons or other organizations) from engaging in normal
economic, trade and related activities with a third state (or region)
or its citizens, legal persons or other organizations. Many
elements of the new Rules appear to derive from the EU’s
Blocking Statute.

According to the Rules, if a Chinese firm or individual is
prohibited or restricted from engaging in normal economic or
trade activities with a third country entity or individual due to
foreign laws or measures with long-arm jurisdiction, it shall file a
report with MOFCOM within 30 days. Upon thorough
assessment and consideration, MOFCOM may issue a
prohibition order that prohibit the recognition of, the enforcement
of, and the compliance with such foreign legislation or measures.
Any failure to fulfil the above reporting obligation or comply with
the prohibition order will expose such Chinese party to penalties.
The Rules also provided remedies to the Chinese entities who
suffer losses as a result of the unjustifiable extraterritorial
application of non-Chinese laws and measures.

Amid the rising tensions between the US and China, the
promulgation of the Rules by MOFCOM is widely believed to be a
direct response to and a counter measure against the ongoing
sanctions imposed upon Chinese entities by US. However, the
new Rules have only outlined the basic principles, and we are
expecting specific implementing rules and detailed guidelines
from the regulatory authorities in the future.

These updates are intended for information purpose only and are not a legal advice or a substitute for legal consultation for any particular case

or circumstance. © Han Yi Law Offfices All Rights Reserved.

For further information, please write us at inquiry@hanyilaw.com.

CONTACT US

T LT % 20205
A RJE 11801 %
lgm: 200235

HiE:  (86-21) 6083-9800

Suite 1801, Tower I, Huayi Plaza
2020 West Zhongshan Road
Shanghai 200235, China

Tel: (86-21) 6083-9800




