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On January 2, 2020, the State Administration for Market
Regulation (“SAMR”) released the Draft Amendments to Anti-
Monopoly Law of PRC for public comments (the “Draft
Amendments”). Under the framework of the current Anti-
Monopoly Law (“AML”), the Draft Amendments have integrated
various ancillary anti-monopoly rules and regulations as well as
SAMR’s enforcement practice and experiences, with focuses on
further regulations of merger control and legal consequences.
Set forth below are some noteworthy highlights:

1.

Introducing a broader definition of “control”. Whether or not
a business operator takes “control” over the target
business is the primary factor in determining a likely
concentration. The definition of “control” is however absent
under the current AML. The practice so far has been
followed by the Guiding Opinions on Declaration of
Concentration by Business Operators issued by MOFCOM,
pursuant to which a business concentration will be deemed
to have occurred, among other things, when the business
operator has obtained controlling power over, or may
impose decisive influences on other business operators.
The Draft Amendments, for the first time at the national
legislation level, proposes to define the “control” as part of
investment rights or de facto status, under which a
business operator may directly or indirectly, individually or
jointly impose decisive (or potentially decisive) influences
on the business operations or major decision-makings of
other business operators. The proposed definition extends
the scope of “control” to include (i) the situations where any
decisive or potentially decisive influence can be made,
solely or jointly on business decisions; and (ii) the de facto
status of control in addition to the right of control. As a
result, the review of a business concentration might be
triggered more often, which in turn might be further
complicated by different situations of control. It remains
unclear though as to whether any veto right (or the “shifting
alliance” under the EU Competition Law) will be deemed to
constitute the “control” under the Draft Amendments,
subjecting it to further interpretations by competent
government authorities (please refer to our "Analysis of
Several Anti-Monopoly Compliance Issues Worth Attention
in M&A Transactions" published earlier on our website).

Increasing penalties on concentrations in violation of law.
The Draft Amendments intends to increase penalties on all
kinds of anti-monopoly violations in general. Specifically, it
proposes to impose a higher amount of fines on business
concentrations violating the law, upon which up to 10% of
the violating party’s revenue in the previous year might be
confiscated, compared to fines currently capped at
RMB500,000 under the AML rules. Although there are
such other types of penalties stipulated by the AML as
suspension of transactions and restitutio in integrum,
among others, in practice fines remain the prevailing
penalties imposed by applicable Chinese government
authorities. Further, the Draft Amendments does not
specify how to calculate revenues of a business or if there
should be a minimum amount of fines, the cost of any
incompliance and wrong doings are expected to increase in
a significant way though. Consequently, the transaction
parties are required to evaluate the potential anti-monopoly
filings as well as any associated compliance risks in a
more prudent manner.

Specifying factors for determination of “dominant market
position” in internet sector. The Draft Amendments
proposes to consider such specific factors as network
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effects, economics of scale, lock-in effects and the ability of
mastering and processing relevant data, among others,
when determining the dominant market position, to address
the increasing AML concerns in the internet sector.
Hopefully it will provide clearer legal guidance for the
enforcement agencies to deal with anti-monopoly issues in
the internet fields, while also facilitate the market players to
assess their business models from the view of anti-
monopoly compliance more specifically.

Overall, the proposed changes by the Draft Amendments have
reflected some trends in recent China anti-monopoly legislation
and legal enforcements. Pending finalization and promulgation,
it is advisable that the investors and other business operators
bear these trends in mind when design transaction structures,
build up internet business models and consider other AML
related compliance issues. We will closely monitor the legislative
development of the Draft Amendments and the nation’s anti-
monopoly enforcements in general.
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On January 15, 2020 (EDT), following multiple rounds of talks,
the long-awaited Economic and Trade Agreement between
China and the U.S. (Phase 1, the “Trade Deal”) was finally
signed. Here are some highlights from the perspective of foreign
investments:

1. Stronger protections for intellectual property and
technology. The first two chapters of the Trade Deal focus
on the protection of intellectual property rights (“IPR”) and
technology transfers which include, among others: (i)
strengthening protection of trade secrets, pharmaceutical-
related IPRs, and cracking down on bad-faith trademark
registrations and other IPR infringements; (ii) consensus by
China and the U.S. on voluntary transfer or licensing of
technologies with commitments to refrain from making
technology transfer as a condition to market entrance or
government permits or approvals.

2. Improved access to China’s financial service sectors. The
Trade Deal also addresses issues such as market access
and license applications in the sector of financial services:
(i) Opening up of non-performing assets disposals to
foreign investors. U.S. financial institutions are allowed to
establish asset management companies (or AMCs) at
provincial levels. When expanding business nationwide,
they should be treated equally with Chinese entities.
However, since license for AMCs is subject to government
approvals and currently no more than two AMCs are
allowed to establish within any province in general, the
effectiveness of this opening-up remains unclear in
practice.

(ii) Acceleration of opening up in securities business.
According to the Trade Deal, China will lift foreign equity
limits currently capped at 51% by April 1, 2020 and allow
wholly U.S.-owned services suppliers to invest in
securities, fund management and futures sectors, which is
at least 8 months ahead of the schedule set forth by the
Chinese government under its FDI Negative List).

(iii) Elimination of discriminatory restrictions for foreign
private fund managers. In line with the China Securities
Regulatory Commission’s earlier commitment to allow
foreign private fund’s participation in H shares through the
Shanghai-Hong Kong Stock Connect Scheme, the Trade
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