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Supreme People’s Court Issues Judicial Interpretation No. IV on Company Law

(rEIREREMRE (10D ) IEXMiAR

201748 A28 H i m NRIEB AT T (R TFiE <1k
ANRILME AT ESEFRARHE (D ) GER
(2017) 16%5) C “ (fF #Y 7O, H20174F9A1
Hmifr. (fre) FZNAR PRI B R
B ARSI SR R 43 B AR R ARR R IA S LA
iR CAFEY AHICHILE 78 52 Bk P i3 5@ 3
o LT CRRREY HP O EE N 2 SO DR

1. MVEBARRERATE: (aFik) WP Tk
AR ) B B A O ) R E SCAE AR R E AL
CHERED XS AR NS RUEAT T — KA R 5 5%
# AR IR AR SCE P O IE T

(@) RN EUSIR AR AR, A7
B4R RRRIL,
WA A 2 AR P L AT
RS, RS,
R DIBIRA A ORLT, T DR S 22
HO Tl A AL B 28024 )
(KR SO ADRY (R AR SRS A
BRI G A L 4 ] BB 950
R E T R Sl
Bl LA REL T (TR A
U B R 447 ) 5 2 2 L)
T

(b) B TIARSA LS Y
() S NG L (8
A R AT A AR R A 05
MERAR) 5 G i AE G L T
B A R R A
PR, 0 AR K1 B 2
IR, AT AT (5 Lid
RIS E ), MR A L 2
Ko EEAREERR, BT AEEF LS
T £ AR A B A B, 72
R W £ 5 S
BRIt AT

(c) WA VAR RERGER: (A FRE) ME
AR TUE A A AR T LA B 2 ®] R 2 1HIK
5, AR R T AT AR R 1
SEIE,  SEECH ELL R B A AE — 5 4l
SR B AR RO SR UG 8 K 2 TR IESY
MNBARFERITER, H () PR
MIER iz e, PRk F TR s ALE
BRI TR BRSSOk, HF
WL WHSSURI MHE it
e AT .

On August 28, 2017, the Supreme People’s Court of China
issued the fourth judicial interpretation on the PRC Company
Law (the “Interpretation”), which became effective on September
1, 2017. The Interpretation provides clarifications mainly in five
aspects, including the validity of board and shareholders’
resolutions, shareholders’ information and inspection rights,
rights of first refusal in equity transfer, dividend rights, and
representative shareholder litigation, which are often the subjects
of disputes in the application of the Company Law. Major
provisions of the Interpretation are as follows:

1.

Under the PRC Company Law, shareholders of a company
have a right to review, inspect and make photocopies of
specified company documents. The Interpretation has
made some further clarifications in order to facilitate the
exercise of shareholders’ information and inspection rights.

(a)

The Interpretation emphasizes that the shareholders’
inspection rights under the PRC Company Law
cannot be deprived of by the articles of association of
a company or by any agreements of the
shareholders. To facilitate the exercise of the
shareholders’ inspection rights, the Interpretation
clarifies that shareholders could inspect and make
photocopies of the company's documents with the
assistance of such professional advisors as
accountants and lawyers. To achieve a balance
between the shareholders’ inspection rights and the
company’s legitimate interests, the Interpretation
provides that a company may claim for
compensation on damages against its shareholders
and/or their advisors if such damages are attributed
to the disclosure of the company’s trade secrets by
them.

Pursuant to the Interpretation, a company may
refuse shareholders’ requests to inspect its
documents on the ground that the shareholder may
have unjustified purpose, if evidence shows that
such shareholder is involved in any of the following
circumstances: (i) without the permission of the
company or by other shareholders, the shareholder
owns, operates or is otherwise engaged in any
business that is virtually competing with the main
business of the company; (ii) the intention of the
shareholder to inspect the company documents is to
disclosure such company information to a third party,
the result of which may damage the company’s
legitimate interests; or (iii) the shareholder disclosed
the company information obtained through document
inspection in the last three years that has caused
damage to the legitimate interests of the company.
Based on the foregoing, if any shareholder intends to
protect his inspection rights in the company while
engaged in competitive business with the company,
it is advisable for him to make specific and clear
agreements with the company and all other
shareholders.

As to the question that whether a shareholder is
entitled to inspect original accounting vouchers of a
company, the PRC Company Law did not give an
explicit answer, which raises controversies in judicial
practice. The draft Interpretation released earlier
suggested that shareholders may also review and
access company accounting vouchers as well as
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some other accounting source documents.
However, the finalized and promulgated
Interpretation did not adopt the suggestion, which
means that shareholders will only have access to
such company documents as specified by the PRC
Company Law, namely, the articles of association,
minutes of shareholders’ meeting, resolutions of
directors and supervisors, financial reports and
books of account.

2. The Interpretation strengthens the protection of
shareholder’s first refusal rights in the following aspects:

(@) Refines the procedure to exercise rights of first
refusal: In terms of notification, the Interpretation
provides several ways that a shareholder may
reasonably notify others of his intention to exercise
the rights of first refusal in addition to those as
stipulated by the PRC Company Law. Besides, the
rights of first refusal are required to exercise within
30 days of the notification. The Interpretation also
clarifies certain factors that should be taken into
consideration in determining “equal conditions” to
exercise rights of first refusal under the Company
Law.

(b) Clarifies the legal consequences of jeopardizing
other shareholders’ rights of first refusal: The
Interpretation stipulates that shareholders are
entitled to file lawsuits against other shareholders
when their rights of first refusal are jeopardized. To
address the controversy in practice concerning the
validity of the equity transfer agreement that
excluded other shareholders’ rights of first refusal,
the Interpretation in principle recognizes the validity
of the underlying equity transfer agreement, and
provides further that the transferee, if it is not an
existing shareholder of the company, may ask the
transferor to assume civil liabilities if the equity
transfer agreement is not performed or otherwise
unfulfilled as a result of the exercise of rights of first
refusal by other shareholders.

(c) Allows shareholder to withdraw from equity selling:
According to the Interpretation, a shareholder of a
limited liability company who intends to sell his equity
may change his mind after other shareholders claim
for rights of first refusal, but he should compensate
other shareholders for their reasonable losses, which
to some extent reflects the value and purpose of
shareholders’ rights of first refusal that is to maintain
the universitas iuris of a limited liability company
rather than simply satisfying any shareholder’'s
intention to increase company stakes.

3. To protect shareholders’ dividend rights, especially with
respect to minority shareholders, the Interpretation
provides that the court may uphold a shareholder’s claim
for company profit distribution under the following
circumstances: (i) there is a validly passed resolution on
profit distribution; or (ii) there is no valid resolution on profit
distribution but the shareholder can prove that the lack of
such resolution is due to the abuse of power by other
shareholders.

4. With respect to the validity of company resolutions, the
Interpretation makes it clear that the people's court shall
hear the lawsuit brought up by a shareholder, director or
supervisor of a company claiming that any shareholders’
resolution or board resolution is not validly adopted. The
Interpretation further clarifies certain circumstances under
which the resolutions in question should be declared not
validly adopted. With respect to the representative
shareholder litigation, the Interpretation specifies that all
benefits won from a prevailing litigation shall be credited to
the underlying company while the company shall bear all
reasonable expenses incurred by the shareholder therefor.
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DRAFT Interim Regulation on Administration of Privately-Placed Investment Funds Released for
Public Comments
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On August 30, 2017, the PRC State Council issued the DRAFT
Interim Regulation on Administration of Privately-Placed
Investment Funds (the “Draft Regulation”) for public comments,
which set forth specific requirements on privately-placed funds in
such aspects as the scope of governance, fund managers and
trustees, fund raising activities, information disclosure, venture
capital funds, legal liabilities, among others. Provisions of the
Draft Regulation as well as our observations thereof mainly
include:

1.

Scope of Governance. The Draft Regulation defines the
scope of privately-placed funds, according to which all
privately-placed securities investment funds and privately-
placed equity investment funds will also become subject to
its governance. It specifies for the first time that privately-
placed funds may make equity investment in any limited
liability company. Since the Securities Investment Funds
Law amended in 2013 did not specify whether it governs
any privately-placed equity investment fund, the provision
of the Draft Regulation is deemed the establishment of a
legitimate base for the China Securities Regulatory
Commission (or CSRC) and Asset Management
Association of China (or AMAC) to regulate privately-
placed equity investment funds.

Fund Managers. According to the Draft Regulation, only
qualified corporate entities or partnerships, excluding any
individual, can serve as fund managers. It further provides
situations where any person is not eligible to act as
manager, major shareholder or partner of a fund manager,
or director, supervisor, senior officer, managing partner or
delegate, among others. In addition, the Draft Regulation
explicitly clarifies a fund manager’s statutory duties and
mandatory registration requirements.

Fund Raising. The Draft Regulation requires all fund
managers and fund sales agents to conduct examinations
and carefully select qualified investors. Public marketing,
false advertising and break-even commitment are
prohibited. Further, fund managers are required to file with
AMAC in a timely manner once the fund is fully raised.

Information Disclosure. The Draft Regulation sets out the
scope of information that should be disclosed to the
investors by fund managers and fund sales agents during
fund raising and operations, which largely reflects the
relevant requirements under the Administrative Measures
on Information Disclosure of Private Investment Funds but
extends the retention of data and information to no less
than 20 years after the fund’s liquidation.

Industry Self-Requlation and Governance. The Draft
Regulation requires that the fund managers and trustees
should be members of AMAC, subject to self-discipline
management and should submit information report
indicating fund investment activities, use of leverages,
among others. In this regard, being an AMAC member will
become a mandatory requirement for all managers of
privately-placed equity funds in the future.

Venture Capital Funds. The Regulation defines the
venture capital funds as privately-placed equity investment
funds making equity investments in growing non-public
enterprises and acquiring capital gains through equity
transfers. Based on this definition, it seems that most PE
and VC funds investing in private companies will probably
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be deemed venture capital funds and therefore are eligible
to enjoy certain preferential policies, subject of course to
AMAC'’s further clarifications. Moreover, the Draft
Regulation proposes to adopt a differentiated management
system towards venture capital funds, along with tailor-
made supporting policies. Detailed rules are yet to be

made though.
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Legal Liabilities. To eliminate market risks and protect
investors’ legitimate interests, the Draft Regulation clearly
; lists more than 30 illegal behaviors and corresponding

N penalties including fines of a relatively large amount, which
marks an increased intensity of punishment on unlawful
behaviors.

It is expected that the formal enactment of the Regulation,
together with the currently effective Securities Investment Funds
Law and the Interim Measures for the Supervision and
Administration of Privately-Placed Investment Funds will
constitute a unified and collaborated legal system to better guide
and regulate the business and activities of privately-placed funds.

OUTBOUND INVESTMENTS / EB/ME%

Four Government Departments Issued Guiding Opinions on Outbound Investments
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On August 18, 2017, the General Office of the State Council
issued the Notice on Forwarding the Guiding Opinions of the
National Development and Reform Commission, the Ministry of
Commerce, the People’s Bank of China and the Ministry of
Foreign Affairs on Further Guiding and Regulating the Directions
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of Outbound Investments (the “Notice”), with an aim to continue
restrictions on outbound investments implemented since the end
of 2016. Major provisions are as follows:

o e gt 7 s 2 p 1. A Classified Management System Is Adopted. The Notice
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requires strengthening the authenticity and compliance
examination of outbound investment activities in order to
curb bogus investments and strictly control capital outflows.
(ii) The Notice provides that a blacklist of outbound
investments should be set up to crack down on cross-
border capital transfers under the disguise of outbound
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FOREIGN INVESTMENTS / 4 ii#%

investments, together with penalties on illegal activities.
(iii) According to the Notice, in an effort to safeguard the
overseas PRC state-owned assets, all outbound
investments by PRC state-owned enterprises should be
subject to outbound investment audit.

State Council Further Relaxed Foreign Investment Restrictions

IRl 5% e A AW 51 1 BE T

20171 H12H B & B kAT (T3 K3 A0 R
W FI) A 55 25 F 1 it i En) S5 “20%% 5l BE S
M7 G g N A iE W3R Pr20174E2 TiChina
Regulatory Updates) , [ %kt T20174£8 H16H
WOR A (% T 2 gk 4h 3 38 K 35 55 e 1) @ H)
COgmmmy 7, WA EUEAN PRSI 5B
XHE EEEREIFRXGGERTTIRE., ERAAH
AN RARACE AR T7 T, #E— PR R 5 45
K224 48 SPER .  CBENY A B EE o 4 it 2 X204
5] AR P AN TS, BEAMBAR T — LB R 5
ANERE T, BRAT AR BRI T #5 B B SN R 3 O
)R e 4 e LA U B
1. DY RSN GEHY B A S
ot NI I R AR S8 A7 TR O o ) R R, $R
H R SR R R BE T R TE IR 24 400, BR T R A
AT EFH. RE. BRM. BE%SOE20%
51 A8 il P IO AU 4k sk Y R FF AN, (Ol
HY 0 AR TR A BE TF LS v ] 3 L AR A T
BT, SR R 1T BH A O TS ) 2R i
A,

2. HPEBICEBOR:  GERND XA AR5 R
T — RIVR IR SCRFECRE, b i W 5 4
T MBS (DR & 1 FE B S
{1 1 L B B B8 T Bl SR B 0 H AT S AT 3
B, B AEU10% ) T pr A3 B, LS 35
ShBERE FRER RAE BB, HZ SRS
F10 B A S it 26 1 B R P 1A AR 32 8 1 s R
SROCPFR TS R (iiynd F e R Aol 73 (] [ py
Ry sk ARV BESN TS, WEITH & A SR BN S
1567 PRSP0 PAE a7 g EIb/

3. MALBIRINEG: BN H —EH 0 RIE
F10 $5 T WAL i VI Y ) R R R P AR 9 I
CHEAD R 5 o7 FRL R OR R . WA T
AR B E AR BT AR R A B

Following the release of the Circular on Several Measures
Concerning the Expansion of Opening-up and Active Use of
Foreign Capitals (the “Measures”, please refer to our February
2017 issue of China Regulatory Updates for details) early this
year, the State Council on August 16, 2017 issued the Circular
on Several Measures to Boost the Growth of Foreign
Investments (the “Circular”), proposing to promote the growth of
foreign investments from some five perspectives, including
further lifting restrictions on foreign capital inflow, providing fiscal
and taxation supports, improving comprehensive investment
environment in national-level development zones, facilitating the
entry and exit of qualified personnel and optimizing the business
environment. The Circular reiterates and boosts the Measures in
certain aspects while in the meantime also providing some new
measures to attract foreign investments. Set out below are a few
key points of the Circular for your general reference:

1. To further lift restrictions on foreign investment: The
Circular provides that the pre-entry national treatment and
the negative list management system will be implemented
on a nation-wide basis. It specifies 12 sectors that should
be further opened up to foreign capitals, including such
areas already mentioned by the Measures as banking,
securities, insurance, internet and telecom services, as
well as such areas newly added by the Circular as high-
end manufacturing. The Circular also urges relevant
government authorities to promulgate explicit schedules
and roadmaps to facilitate the further opening-ups.

2. To make supportive tax policies: With the goal of better
utilizing foreign investments, the Circular employs a series
of preferential fiscal and taxation policies. Highlights
include: (i) to encourage foreign investors to stay and
expand their investments in China, the Circular provides a
general tax deferral and temporary exemption of 10%
withholding tax to foreign investors if they make
reinvestments in the encouraged areas within China using
profits obtained from earlier investments; and (ii) to
encourage backflows of overseas investments, the Circular
pledges to provide tax reliefs on eligible profits obtained by
onshore resident enterprises from overseas investments if
they repatriate such profits back to China.

3. To optimize the investment environment: To address the
concerns of foreign investors on outward remittance of
investment profits and the protection of intellectual property
rights, the Circular guarantees foreign investors' freedom
to move their investment profits and pledges to take strong
measures against infringement of intellectual property
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