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MOFCOM Prohibited a Concentration of Three Shipping Giants
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On June 17, 2014, MOFCOM parties on the Asia-Europe container 20145E6 H17H, 153 A A 5 6 F

announced its disapproval over a
proposed establishment of a limited
partnership internet center in England
and Wales by A.P. Muller - Maersk,
MSC Mediterranean Shipping
Company S.A. and CMA CGM S.A. to
establish a long-term operation
alliance on East-West trades (called
the P3 Network), which was previously
approved by the EU and US anti-trust
counterparts. It is the second
concentration that has ever been
prohibited since the PRC Anti-
Monopoly Law took effect in 2008.

MOFCOM believes that such a
transaction will form a tight
combination that will significantly
strengthen the market power of the
parties (the aggregate capacity of the

liner transportation market will reach
up to 46.7%), further raise the entry
barriers and squeeze existing
competitors, so that it will seriously
restrict and eliminate healthy
competitions in the market concerned.
Since the parities failed to propose
remedial plans to effectively deal with
the above concerns, MOFCOM
decided to prohibit this concentration.

It looks quite likely that this proposed
transaction has been prohibited mainly
because of various deal specific
considerations to this individual case.
Based on this case alone, it is hard to
conclude that MOFCOM is tightening
up its AML review standards when
investigating business concentration
cases.
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MOFCOM Amended Notification Guidance for Business Concentrations
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On June 6, 2014, the Anti-Monopoly
Bureau under the MOFCOM released
on its website the Notification
Guidance on the Concentration of
Business Operators (the “Guidance”),
which has introduced major
amendments to the original version
publicized on January 5, 2009. In
particular, the Guidance has
elaborated certain important concepts
in addition to the procedural rules
applicable to concentration of relevant
business operators. For example, the
Guidance explicitly explained that the
concept of control also includes joint
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control, in addition to the traditional
sole control, and when determine
whether or not a business operate
controls another, the relevant parties
may take into account such factors as
the voting mechanism, historical
attendance and voting results of the
relevant shareholders' meetings, the
composition and voting mechanism of
the board of directors and the board of
supervisors, and the appointment and
dismissal of other senior managers.
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CSRC Adopted ESOP Guidance Applicable to Listed Companies
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On June 20, 2014, CSRC officially
issued the Guidance on the Trial
Employee Stock Ownership Plan of
Listed Companies (“Guidance”), to
implement State Council’s relevant
requirements to promote the healthy
development of the mainland capital
market.

According to the Guidance, the ESOP
amount for all the employees and each
employee shall not be higher than

10% and 1% of the outstanding shares
of the company, while any ESOP
holding period shall be at least 12
months. Employees may use salary or

other legally obtained incomes, and
shares to be used in ESOP could be
newly issued or repurchased by the
company or gifted by existing
shareholders. Note that compared
with the draft interim measures issued
almost two years ago (see the 2012
September issue of our China
Regulatory Updates for a brief
introduction of such draft), the
Guidance has relaxed such
requirements as the source of fund,
source of stocks, methods for
management, among others. The
Guidance also stipulates the
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applicable implementation procedures,
information disclosure requirement and
relevant measures to deal with insider
trading activities.

A few companies have tried to adopt
relevant ESOPs after the release of
the draft rules. The Guidance is likely
to help promote more public
companies introduce their ESOP
plans, but with incomplete supporting
documents (such as tax incentives)
and the current trail status, the real
effect of the Guidance will remain to be
seen.
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CSRC Circulated Rules to Implement the Shanghai-Hong Kong Stock Connect
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Following a joint announcement by
CSRC and the Securities and Futures
Commission of Hong Kong to establish
a pilot mutual stock market access
between mainland China and Hong
Kong (the so-called Shanghai-Hong
Kong Stock Connect, see 2014 May
issue of our China Regulatory Updates
for a brief introduction), on June 13,
2014, CSRC circulated the Several
Provisions on the Pilot Program of
Shanghai-Hong Kong Stock Market
Connect (the “Provisions”), to specify
such implementing details as the
relevant duties and responsibilities of
the supervisory agencies and service

intermediaries (including the Shanghai
Stock Exchange, the Stock Exchange
of Hong Kong Ltd. and relevant stock
trading service companies), issues
related to RMB as the clearance and
settlement currency, and etc. The
Provisions further require that, based
on the relevant principles under the
joint announcement, in each domestic
listed company, a single offshore
investor shall not hold more than 10%
shares of such company, and the
aggregate shareholding ratio for all
offshore investors shall not exceed
30%.
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CSRC Launched M&A and Reorganization Rules for Companies on the New Third Board
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On June 27, 2014, CSRC released the
Administrative Measures on M&A of
Unlisted Public Companies and the
Administrative Measures on Material
Assets Reorganization of Unlisted
Public Companies (together, the
"Measures"). Compared with the
counterparts applicable to companies
listed on stock exchanges, the
Measures put more emphasis on
simplicity, flexibility, efficiency and low
cost. For example, mandatory tender
offer does not apply to the unlisted
public companies; payment method for
assets purchase is much more flexible
that could include cash, shares,

convertible bonds and preferred
shares; application documents and
procedures are simplified with
shortened approval time limit, among
others. As important parts of the
legislative system for unlisted public
companies, the Measures are likely to
promote more M&A and reorganization
activities of medium and small sized
companies in particular, which would
be helpful for the establishment of a
multi-level capital market for the
country.

20144E6 27 H, EM & 13U A (FF
Lﬁ?/\%\/\jqﬁﬂﬁ%ﬁ%&» A (HEE

SHANGHAI FTZ UPDATES / FiE R X EE

Shanghai FTZ Released 2014 Version of Negative List
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On July 1, 2014, Shanghai FTZ
released the Special Administrative
Measures on Entry of Foreign
Investment of China (Shanghai) Pilot
Free Trade Zone (2014 version) (the
“New List”), with prohibited and
restricted items noticeably slimmed to
139 items from 190 items according to
the 2013 version. Note that under the

negative list administrative system,
foreign investments failing outside of
the list will be subject to a much more
simplified registration and filing
requirement instead of government
approvals as currently required
elsewhere in mainland China. The
removed prohibitions and substantially
lifted restrictions include, for example,
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restrictions on foreign invested online
sales of ordinary commodities were
removed, foreign invested medical
institutions are no longer subject to a
minimum investment amount or
business term restrictions; in the real
property sector, land development can
now be conducted by a WFOE rather
than only by a joint venture. With
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respect to the manufacturing industry,
the New List encourages high-end
manufacturing involving product R&D
and design (instead of the traditional
labor concentrated manufacturing) .

Meanwhile, the New List has improved
certain legislation techniques,
including, for example, industries
restricted or prohibited against both
domestic and foreign fund (e.g., high
energy-consuming and high-pollution
manufacturing, pornography and
gambling) are no longer specifically
listed in the New List; the New List
reorganized a few items according to
a simplified classification system; the
New List clarified certain items and in
particular, specified the applicable
restrictions for certain restricted items
(e.g., investments in high-end offices,

hotels, international conference and
exhibition center should be conducted
only by project companies).
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