#r— B %R

HAN YI LAW OFFICES

March 2015

TABLE OF CONTENTS / AHHAE

TAXATION / $iilk

SAT Released New Rules Governing EIT on Indirect Transfers of China
Related Assets by Non-Resident Enterprises / B/ &K ATEE KA
b TR LI 7= Al BT BiET M

FOREIGN EXCHANGE / #MNC
SAFE Streamlined Forex Administration for Direct Investments / 4N

Rt B AN

PE&VC / FABRBU R BIML 3 3t

AMAC Strengthened Regulation on PE/VC Funds / H[E{FZ4% %
ek 2 NGNS < PR

FTZ MAJOR DEVELOPMENTS / H % X%H

Shanghai FTZ Allows Overseas Financings / Fifg 3 5 XBIFA, A
AN

CAPITAL MARKETS / ¥ATi%

SSE and SZSE Revised Supporting Rules for Delisting / FAZFT IR5C
P BT IR T AH KA R




Han Yi Law Offices

CHINA REGULATORY UPDATES

March, 2015

TAXATION / Bilk

SAT Released New Rules Governing EIT on Indirect Transfers of China Related Assets by Non-

Resident Enterprises
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With a view to further strengthening
the tax administration on cross-border
transactions and cracking down the
cross-border tax evasion and
avoidance, the PRC State
Administration of Taxation (“SAT”)
issued on February 3, 2015 the
Announcement on Several Issues
concerning the Enterprise Income Tax
(“EIT”) on the Indirect Transfers of
Assets by Non-Resident Enterprises
(“Circular #7”) to replace the previous
guidance on indirect transfers of equity
interests in PRC entities (i.e., the
Notice of the State Administration of
Taxation on Strengthening the
Administration of Enterprise Income
Tax on Non-Resident Enterprises’
Equity Transfer Income or Circular
#698). Highlights of Circular #7
include, among others:

(a) Expansion of taxation scope.
According to Circular #7, the
income obtained from indirect
transfers of taxable Chinese
assets by non-resident
enterprises without reasonable
business purposes shall be taxed
by Chinese government, while
Circular #698 is only applied to
indirect transfers of equity
interests in Chinese resident
enterprises. The concept of
“taxable Chinese assets”
introduced by Circular #7 for the
first time under the PRC legal
system would include: (i) assets
owned by any organization or
place of business situated within
China; (ii) real properties situated
within China; and (iii) equity
investments in Chinese resident
enterprises (collectively, the
“Taxable Chinese Assets”).
Notably, pursuant to Circular #7,
indirect transfers of the Taxable
Chinese Assets not only include
the transfer of equity interests in
offshore enterprises but also
include other similar interests of
offshore entities holding the
Taxable Chinese Assets.

(b) Determination of reasonable
business purposes. Circular #7
lists 7 factors that need to be
considered when determining
reasonable business purposes of
a given transaction, such as the
composition of the value of the
transferred assets, economic
substance of the offshore target
company, substitutability of the
transaction and potential tax

benefits involved. Circular #7
further clarifies that under some
specified conditions, a transaction
could be deemed as being lack of
reasonable business purpose
directly with no need to further
analyze the aforesaid factors.

(c) Safe harbor rules. Circular #7
exempts intergroup restructuring
transactions from taxation if such
transactions meet the
requirements in terms of
ownership threshold and the form
of consideration with the
exception that the aforesaid tax
exemption will not apply to any
transaction resulting in lesser
Chinese EIT burden for the
group. In addition, buying and
selling equity interest in the same
listed company by a non-resident
enterprise through offshore public
securities markets will be deemed
to have reasonable business
purpose and thus will not be
subject to Chinese tax under
Circular #7. This means that the
safe harbor rule may not apply to
a private equity investment made
before the listing of the offshore
enterprise holding Taxable
Chinese Assets, even if the
offshore investor exits through
offshore securities market later
on.

(d) Encouragement of voluntary tax
filing. Previously, Circular #698
required the transferor of any
indirect transfer of a PRC entity to
report the transaction to the
competent Chinese tax authority
for its determining whether the
transaction is a taxable one, while
under Circular #7, the transferee,
transferor and the underlying
Chinese entity in an indirect
transfer of the Taxable Chinese
Assets may voluntarily (but not
obliged to) report the underlying
transaction to the competent
Chinese tax authority if the
reporter does not think the
transaction is taxable. To
encourage voluntary reporting,
Circular #7 has adopted lighter
punishment against the
transferee and the transferor who
have voluntarily reported the
transfer which is later on
determined by the competent tax
authority to be a taxable one. ltis
noteworthy that, since Circular #7
imposes a withholding obligation
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on the party having the direct
payment obligation to the
transferor, such party (in most
cases, the transferee), which was
not subject to any reporting and
withholding obligation under
Circular #698, will very likely
choose to voluntarily report to
competent tax authority in order
to mitigate its risk of being
punished if it is not sure about the
tax nature of the transaction
under this Circular #7.
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SAFE Streamlined Forex Administration for Direct Investments
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In order to further deepen the reform of
foreign exchange administration of
capital accounts and to promote and
facilitate cross-border investments, on
February 28, 2015, the State
Administration of Foreign Exchange
(“SAFE”) issued the Notice of the State
Administration of Foreign Exchange on
Further Simplifying and Improving
Foreign Exchange Administration
Policies of Direct Investment (the
“Notice”) and the Operational
Guidelines on Foreign Exchange
Administration of Direct Investment,
which will take effect on June 1, 2015.

According to the Notice, foreign
exchange registration for foreign direct
investments (or FDI) and outbound
direct investments (or ODI, including
those in connection with round-trip
investments; together with FDI, the
“Direct Investments”) will be exempted
from approval by the competent SAFE
office in most cases. Instead, cross-
border investors could go through the
foreign exchange registration for the
Direct Investments with the qualified
banks directly. Meanwhile, the Notice
abolished two FDI related registration
items: the registration for confirmation
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of non-monetary capital contribution by
foreign investors and the registration
for confirmation of capital contribution
regarding the acquisition of equity
interest held by Chinese parties by
foreign investors. The registration for
confirmation of capital contribution in
cash by foreign investors is changed to
the registration for receipt of the
contribution, which shall be done
through relevant banks via a SAFE
system, and the funds contributed by
the foreign investors should not be
used unless and until such registration
is completed. The Notice also
cancelled the filing requirement for
overseas reinvestments, which means
that offshore equity investments made
by offshore enterprises that are directly
established or controlled by domestic
PRC entities will no longer be subject
to any filing obligation. Furthermore,
the annual foreign exchange
inspection requirement for Direct
Investments is replaced by an annual
reporting system, through which the
relevant domestic entities are required
to submit data and information related
to the Direct Investments to competent
foreign exchange authorities annually.

AMAC Strengthened Regulation on PE/VC Funds
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Recently, the Asset Management
Association of China (“AMAC”)
publicized on its website the first
annual implementation review of the
Measures for the Registration and
Archival Filing Regarding Private
Equity Fund Managers (Trial
Implementation) (the “Measures”).
The review shows that by February 7,
2015, some 7,358 fund managers
(including the largest and most
influential ones), managing some
9,156 private equity funds with up to
RMB2.38 trillion committed capital,
have been registered with AMAC.

It is reported that AMAC has taken
various disciplinary actions against 10
fund managers for their illegal activities
by far. One of them was investigated
by the public security authority for
suspected misappropriation of funds
and AMAC finally determined to
revoke its registration and blacklisted
its actual controller and legal
representative for filing false or
misleading information and failure to
report the required matters. Such fund
manager together with its actual
controller and legal representative are
consequently no longer allowed to
conduct any PE/VC business. AMAC
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made public denouncement against
and blacklisted another four fund
managers as well as their legal
representatives after conducting
investigations based on the complaints
reported by relevant investors. AMAC
also cancelled the registrations of five
dormant fund managers. Obviously,
the competent government authority is
taking more active measures to deal
with non-compliances by PE/VC funds.
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Shanghai FTZ Allows Overseas Financings
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On February 12, 2015, the Shanghai
Head Office of the People’s Bank of
China has circulated the Implementing
Rules of the China (Shanghai) Pilot
Free Trade Zone for the Prudent
Macro Management of Overseas
Financing and Cross-Border Cash
Flows in Separate Accounting
Business (Trial Implementation) (the
“Rules”), allowing more institutions
(including enterprises, non-bank
financial institutions and other qualified
financial institutions in Shanghai Pilot
Free Trade Zone (“Shanghai FTZ")) to
engage in overseas financing activities
in both Chinese and foreign currencies
with an attempt to pave the way for
capital account liberalization inside
Shanghai FTZ.

The Rules clarified that enterprises,
non-bank financial institutions and
financial institutions providing separate
accounting business within Shanghai
FTZ may engage in overseas
financings when risks are controllable
(the “Separate Accounting Overseas
Financing”). The Rules further
provided the formula for calculating the
financing scale, applicable businesses
and the borrowing cap of the Separate

CAPITAL MARKETS / ¥ A1

Accounting Overseas Financing, and
double the leverage ratio for the
enterprises within Shanghai FTZ
engaged in the Separate Accounting
Overseas Financing activities.
Furthermore, the Rules cancelled the
pre-approval process and adopted
such in-process and post-process
supervision systems as: (i) enterprises
and non-bank financial institutions
within Shanghai FTZ shall report to
PBOC Shanghai Head Office through
the settlement banks after they enter
into overseas financing contracts and
in no event later than three days
before the drawdown of the funds; (ii)
relevant financial statements of the
borrowers shall be disclosed in the
Shanghai FTZ annual report
publication system; and (iii) PBOC
Shanghai Head Office will conduct
offsite investigations on a regular or
irregular basis and may impose
penalties against the borrowers who
have violated the Rules.
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SSE and SZSE Revised Supporting Rules for Delisting
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With an effort to implement Several
Opinions on Reform, Improvement and
Strict Implementation of the Delisting
System for Listed Companies
promulgated by CSRC in October,
2014 (see our October and November,
2014 Issue of China Regulatory
Updates for more information), the
Shanghai Stock Exchange (“SSE”) and
the Shenzhen Stock Exchange
(“SZSE”) have recently revised a
series of supporting rules for delisting
of the PRC listed companies
(including, among others, SSE
Measures on Re-listing of Delisted

Companies, SSE Detailed Rules on
Business in Delisting Arrangement
Period, SZSE Measures on Re-listing
of Delisted Companies, SZSE Detailed
Rules on Business in Delisting
Arrangement Period (collectively, the
“New Delisting Rules”). The New
Delisting Rules set out the detailed
conditions and procedures for a
delisted company that is in the process
of major asset reorganization to decide
at its own discretion whether to end
such reorganization and enter into the
delisting transitional period. In terms
of the re-listing applications by delisted
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companies, differentiated
arrangements have been adopted
according to the different delisting
situations: voluntarily delisted
companies may enjoy preferential
treatments on application interval
period, application document
requirements and review procedures,
while delisted companies that have
committed major violations will be
subject to stricter prerequisites.
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