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PBOC and SAFE Issued Regulations on Cross-Border Capital Flows
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Amid worries about surging capital outflow, “outflow control” and
“inflow expansion” have become recent focuses for cross-border
capital regulation by the PRC government. Following the
tightening-up of control over outbound investments and lending
activities at the end of 2016, the State Administration of Foreign
Exchange (“SAFE”) and the People’s Bank of China (“PBOC”)
have recently promulgated the Circular on Further Promoting the
Reform of Foreign Exchange Management and Improving the
Verification of Authenticity Compliance (Hui Fa (2017) No. 3) (the
“SAFE Circular’) and the Circular on Issues Concerning the
Macro-prudential Management of Overall Cross-border
Financing (Yin Fa (2017) No. 9) (“Circular 9”) (to supersede two
earlier rules released in 2016, namely the Circular on the
Expansion of the Pilot Program for the Macro-Prudential
Management of Overall Cross-border Financing (Yin Fa (2016)
No.18) and the Circular on Implementing the Macro-prudential
Management of Overall Cross-border Financing Nationwide (Yin
Fa (2016) No.132) (“Circular 132”)), respectively. Each circular
has become effective upon promulgation.

1. Inflow Expansion
[ Expanded Cross-border Financing Quotas

Circular 9 has extended application of macro-prudential
management system for cross-border financing to cover all
financial institutions (including previously excluded onshore
branches of foreign banks) and non-financial enterprises
(including domestic enterprises and foreign invested
enterprises but still excluding government financing
vehicles and real estate enterprises) incorporated in China.
Circular 9 has further increased the cross-border financing
leverage ratio for non-financial enterprises from 1 (under
Circular 132) to 2, and thus a non-financial enterprise will
now be able to raise offshore financing for up to twice of its
net assets.

In addition, Circular 9 has added more categories of debt
nature funds that could be excluded when calculating the
risk-weighted cross-border financing balance (the
“Balance”): (i) in addition to passive bonds and deposits in
RMB, those in a foreign currency are also excluded; in the
meantime, two new types of funds, i.e., custodial deposits
with an onshore financial institution by a QFIl or RQFII, and
RMB bond proceeds raised by an offshore institution (i.e.,
the so-called Panda Bonds) and deposits in an escrow
account at a financing institution will also be excluded from
the Balance; (ii) foreign currency trade financing from an
offshore financial institution will be fully excluded (as
opposed to 20% of the financing amount cutting into the
Balance under Circular 132); (iii) inter-bank borrowings
from offshore entities are excluded from calculation; and
(iv) only 20% of contingent debts from financial institutions
providing Nei Bao Wai Dai will be weighed against the
Balance (as opposed to the full fair market value calculated
under Circular 132).

[ ] Nei Bao Wai Dai Funds Allowed to Be Repatriated Back to
China

Before the promulgation of the SAFE Circular, an offshore
debtor is not allowed to directly or indirectly repatriate
offshore funds raised under an onshore-backed security or
a Nei Bao Wai Dai structure to China either by providing
loans or making equity investments. The newly released
SAFE Circular, however, allows such capital repatriation
after registration with competent SAFE office. This new
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rule is expected to facilitate more cross-border investments
and financing activities.

Outflow Control
Authenticity Verification on Outbound Investments

The SAFE Circular has further emphasized the authenticity
verification on oversea investments to strengthen capital
outflow control. For example, in the case of overseas
direct investments, domestic institutions should, in addition
to submitting the required application materials, explain to
the banks as to the sources and use plan of the investment
funds, and provide the board resolutions (or an equivalent
document), contracts or other supporting documents.

Administrations on Outbound Profit Remittance

The SAFE Circular has reiterated that, for any outbound
profit remittance application exceeding the equivalent of
USD50,000, the banks should review the application
materials under the real transaction principle. It has also
clarified that only after the losses from the previous years
have been duly made up can the profits be remitted
outbound.

Overall Management of Offshore Lending

The SAFE Circular has provided the macro-prudential
management for offshore lending activities by a domestic
entity in either RMB or a foreign currency. The total
outstanding balance for offshore lendings provided by a
domestic company (in RMB and any foreign currency)
should not exceed 30% of the owner’s equity indicated in
the company’s audited financial statements for the
previous year.

State Council Further Relaxed Foreign Investment Restrictions
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On January 17, 2017, the State Council released the Circular on
Several Measures Concerning the Expansion of Opening-up and
Active Use of Foreign Capitals (Guo Fa (2017) No.5) (the
“Circular”), in an effort to further lift restrictions on foreign
investments in China. The highlights of the Circular include:

1.

to amend the Catalogue of Industries for Guiding Foreign
Investment (the “Catalogue”) and other related regulations
to relax the restrictions on foreign access to such sectors
as service, manufacturing, among others. For example,

Service sector. The Circular has pledged to further relax
foreign access restrictions on the financial industry
(specifically, banking and financial institutions, securities
companies, securities investment fund management
companies, futures companies, insurance institutions and
insurance intermediaries), and to further open up such
sectors as telecommunications, internet, culture,
education, and transportation in an orderly manner. Note
that, in December 2016, the National Development and
Reform Commission (the “NDRC”) and Ministry of
Commerce (the “MOFCOM?”) have released a revised
version (draft for comments) of the Catalogue (the “Draft
Catalogue”), which draft is generally silent on relaxation
measures for most of the aforesaid sectors. It's yet to be
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seen if further revisions will be made to the Draft Catalogue
for the sake of the Circular.

[ ) Manufacturing sector. The Circular asked for the removal
of foreign access restrictions on the manufacturing of
railway transportation equipment and motorcycles,
production of fuel ethanol, grease processing and other
fields. Specific measures on the aforesaid items have
been generally reflected in the Draft Catalogue.

2. to further promote a fair competition environment for both
domestic and foreign-invested enterprises (or FIEs). The
Circular has emphasized that no government agency is
allowed to willfully impose any additional restriction on
FIEs. A uniform regulatory regime should be applied to
both domestic and FIEs in license and qualification
applications, standards establishment, government
procurement, financing channel, registration and filing, and
intellectual property protection to allow for an equitable
participation of all types of market players.

3. Other efforts to attract foreign investments. Different from
State Council’s efforts to clean up local preferential
treatments since 2014, the Circular allows local
governments to offer specific preferential treatments “within
their statutory authorities” to attract investments important
to local employment, economic development and
technological innovation. It's yet to be noted the scope of
the “statutory authorities” of the local governments and
how the Circular will be implemented in this specific
connection in the future. The Catalogue of Dominant
Industries for Foreign Investment in the Central and
Western Regions is being revised, and the corporate
income tax preferential policies currently adopted in the
western region will be implemented continuously.

Interim Administrative Measures for Government-sponsored Industry Investment Funds

Released
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On January 13, 2017, NDRC issued the Interim Measures for the
Administration of Government-sponsored Industry Investment
Funds (NDRC Financial Regulation (2016) No. 2800) (the
“Measures”), which have provided supervision and administration
regulations on fund-raising, investment, management and exit for
the government-sponsored industry investment funds (the
“Funds”). The Measures will take effect on April 1, 2017.

Under the Measures, the Funds refer to the private equity
investment funds and venture capital funds with capital
contributions from government authorities, focusing on equity
investments in non-public enterprises. According to the
Measures, government authorities are allowed to make
investments in wholly government-funded funds, or co-funded
funds with capital contributions from private investors and
qualified existing industrial investment funds. The Measures
have specified the qualifications of investors, managers and
custodians for the Funds, as well as requirements and limitations
on investment direction, specific targets and investment cap for a
single investment. They have also prohibited debt financing
activities engaged by the Funds in the form of equity
investments.

On the supervision and administration of the Funds, the
Measures have stipulated that, as a special type of private equity

4
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funds, the Funds should be registered within 20 business days
upon completion of fund-raising in the credit information
registration system set up by NDRC and be subject to the
industrial policy compliance review by NDRC or its competent
local counterparties. The managers of the Funds are also
required to make registrations with competent NDRC offices
under the Measures. The Measures further supervise the Funds
through fund performance assessment system and fund industry
credit evaluation system.

The Funds are mainly regulated by the Ministry of Finance and
its subordinate departments, China Securities Regulatory
Commission, Assets Management Association of China and
relevant local governments before the release of the Measures,
and should now be additionally subject to the regulation by
NDRC. It remains to be seen whether there will be any
regulation conflict among the various regulatory authorities and
how they will coordinate with each other in the case of a conflict.
In addition, practical issues such as how to ensure the market-
oriented operation of the Funds and how to procure that the
government investors and the private investors of the Funds will
enjoy and assume the associated rights and risks in a fair
manner still need to be explored in the future.

SASAC Draws Investments Red Lines for Central SOEs
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With an aim to better manage risk and capital return of the
domestic and outbound investments made by the central state-
owned enterprises (the “Central SOEs”), on January 18, 2017,
the State-owned Assets Supervision and Administration
Commission (“SASAC”) released the Measures for the
Supervision and Administration of Investments Made by the
Central SOEs (SASAC Order No.34) (the “Domestic Investments
Measures”) and the Measures for the Supervision and
Administration of Outbound Investments Made by Central SOEs
(SASAC Order No.35) (the “Outbound Investments Measures”;
collectively with the “Domestic Investments Measures”, the
“Measures”) to replace two earlier regulations released by
SASAC in 2006 and 2012 respectively (i.e., the Interim Measures
for the Supervision and Administration of Investments Made by
the Central SOEs(SASAC Order No.16) and the Interim
Measures for the Supervision and Administration of Outbound
Investments Made by the Central SOEs (SASAC Order No.28).
The Measures have become effective from the date of
promulgation.

The Measures have introduced a negative list administration
system for the Central SOEs’ investments in both domestic and
oversea markets. Two negative lists applicable to the Central
SOEs’ domestic and outbound investments respectively will be
issued by SASAC later, each expected to include “prohibited”
and “special regulatory” categories. The Central SOEs are not
allowed to make any investment falling into the “prohibited
category”, and their investments included in the “special
regulatory category” should be subject to substantive review and
approval by SASAC, a procedure expected to be cumbersome
and time-consuming. Investments outside the negative lists are
generally free to be made. Further, the Measures have required
each central SOE to formulate a more stringent and specific
negative list for itself based on the official ones and in light of its
practical situation. Note that the Outbound Investments

5
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Measures have generally imposed more stringent regulatory
requirements such as that a Central SOE, in principle, should not
make any outbound investment which falls outside its primary
business scope. In addition, an outbound investment is more
likely to be reviewed by SASAC in a more comprehensive way
from various perspectives including project risk, ownership
structure, capital strength, profit projection, competition, exit
opportunities, among others.

The Measures stress regulations on the Central SOEs
throughout the whole investment process, including ex ante
regulation through fillings of annual investment plans, in-process
monitoring through random inspections and periodic reports of
major investments, and ex post regulation through post project
evaluation and ex post accountability system. It is anticipated
that the implementation of the Measures will help standardize the
investment behaviors of the Central SOEs, prevent loss,
maintain and increase the value of the state-owned assets.
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