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CROSS-BORDER FINANCING / B&iigh%t
New Cross-Border Financing Policy Expanded Nationwide
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Shanghai, Tianjin, Guangzhou and
Fujian (see the February 2016 issue of
our China Regulatory Updates for a
brief introduction). On April 29, PBOC
issued the Circular on Implementing
Macro-Prudential Management System
for Overall Cross-Border Financing
Nationwide (the “Circular”) to extend
the System to the whole country. This
System has represented a
fundamental reform to the long-existed
original foreign debt system before the
pilot.

According to the Circular, the System
is applicable to the cross-border
financing activities of financial
institutions and other general
enterprises incorporated in China
(including both domestic and foreign
invested enterprises, but excluding
government financing vehicles and real
estate enterprises, the “Borrowers”)
borrowing RMB or foreign currency
from foreign non-residents. Under the
System, a Borrower shall make sure its
risk-weighted cross-border financing
balance (the “Balance”) does not
exceed its applicable limit of risk-
weighted cross-border financing
balance (the “Cap”) as calculated by
the formulas below:

Balance = > RMB and Foreign-
Currency Cross-Border Financing
Balance * Term Risk Factor * Type
Risk Factor + 2 Foreign-Currency
Cross-Border Financing Balance *
Currency Risk Factor

Cap = Capital/Net Assets * Leverage
Ratio * Macro-Prudential Adjustment
Parameter

Among which,
Capital/Net Assets equals:

(i) the net assets (for non-financial
enterprises);

(ii) tier 1 capital (for banks); and

(iii) paid-in capital plus capital
reserves (for non-banking
financial institutions).

The initial values of the relevant risk
factors are (PBOC may adjust the
values based on its assessment on
financial risks):

(i) Leverage Ratio: 1 (for non-
financial enterprises and non-
banking financial institutions),

less);

(iv) Type Risk Factor: 1 for all both
in-balance-sheet and off-balance
sheet debts; and

(v) Currency Risk Factor: 0.5.

During the transition period yet to be
specified, a foreign invested enterprise
(FIE) may choose to either adopt this
new System or continue to apply the
existing “borrowing gap” model
(difference between the total
investment and the registered capital
of an FIE), which decision once made
shall not be easily changed later on
without a good reason. Under the
“borrowing gap” model, the foreign
debt cap for an FIE is generally
proportional to the amount of its
registered capital: e.g., an FIE whose
registered capital exceeds USD 5
million may borrow foreign debt at an
amount more than its registered capital
(but no more than twice of the
registered capital). Under the System,
the Cap for a non-financial enterprise
is approximately equal to the amount
of its net assets at least for the time
being. Thus, FIEs may have different
preferences between the two options
depending on the levels of their
specific registered capital and net
assets.

In terms of the fund usage, the Circular
requires that the borrowed fund shall
be used only for the Borrower’s “own
business operations”, but how to
interpret the scope of “business
operations” (e.g., whether it means
registered business scope, especially
whether the fund may be used for
equity investments) is yet to be further
clarified.

In addition, the Circular has replaced
the previous approval requirement for
foreign debt financing by a simplified
prior-filing (for non-financial
enterprises) or post-filing (for financial
institutions) system.
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SAPPRFT Regulates IPTV, Private Network Mobile TV and OTT TV Services
JTHBRATEIPTV. LW FHL ALK BB LRSS

The State Administration of Press,
Publication, Radio, Film and
Television (“SAPPRFT”) recently
issued the new Administrative
Measures on Services of Audio-Visual
Programs Transmitted through Private
Networks or Directional Transmission
(the “Measures”), replacing the
Administrative Measures on the Audio-
Visual Programs Transmitted through
the Internet or Other Information
Networks (the “Old Measures”) in
effect since 2004. The Measures,
together with the existing
Administrative Provisions on Internet
Audio-Visual Program Services,
constitute SAPPRFT’s administration
over audio-visual program services
transmitted through various networks:
the former one is generally applicable
to private network or directional audio-
visual program services (mainly
through IPTV, private network mobile
TV and OTT TV), while the latter one
is applicable to those provided through
the Internet (mainly through audio/
visual websites and apps).

According to the Measures, services
of transmitting audio-visual programs
through private networks or
directionally (the “Services”) mainly
include content provision, integration
and broadcast control, transmission
and distribution, etc., among which: (i)
the content provision services shall be
provided by central news stations and
the local prefecture-level (or a higher
level) radio and television
broadcasting stations , (ii) the
integration and broadcast control
services shall be provided by the
provincial level (or a higher level) radio

ANTI-MONOPOLY / xZ&¥

and television broadcasting stations,
and (iii) the transmission and
distribution services shall be provided
by qualified infrastructure network
operation entities. The providers of
the Services (“Service Providers”) shall
be solely owned or controlled by the
state, and no private enterprise
(including FIEs) is allowed to provide
the Services. However, they may
conduct such affiliated or supporting
businesses as production, purchase
and sale of programs, advertising,
marketing, business cooperation,
settlement of receipts and payments,
and technology services through a
joint venture or cooperation with
qualified non-state-owned market
entities, and the relevant agreement
shall be filed with the competent
governmental authorities within 15
days from the date of such an
agreement.

Consistent with the Old Measures, the
authorities will review the qualification
of the Service Providers in accordance
with a penetration principle, which
prohibits any involvement of foreign
investment in the Service Provider’s
shareholding structure at any level.
Private or foreign investors interested
in taking part of the Services may
consider collaborating with the Service
Providers by the above-mentioned
joint venture or cooperation
arrangements.
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NDRC Solicits Public Comments on Draft Exemption of Monopoly Agreements

REZEHZE R R TE R R E

On May 12, 2016, the National
Development and Reform Commission
(“NDRC”) published the Guidelines on
the Exemption of Monopoly
Agreements (Draft for Comment) (the

“Guidelines”), providing conditions and
procedures for the exemption of
monopoly agreements as outlined
under the PRC Anti-Monopoly Law.

According to the Guidelines, after the

3

competent anti-monopoly authority
initiates an investigation but before it
issues any pre-penalty notice (or
during the appeal period specified
therein), the relevant business
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operators and industry associations
may submit an exemption application.
The competent authority shall make
the final decision based on the
relevant factors according to the Anti-
Monopoly Law and the Guidelines,
and may further seek opinions from
other institutions and the public, which
decision shall be disclosed to the
general public.

The Guidelines have also noticeably
introduced a pre-agreement
exemption consulting system,
according to which the relevant
business operators and associations
may seek non-binding opinions from
the anti-monopoly authority on
whether a potentially important or
influential agreement they
contemplate to enter into is qualified
for an exemption. The authority may
at its own discretion decide whether to
accept such a consultation. Note that
such a consultation opinion, even if
made, is not legally binding: the
applicant may nevertheless conclude
the agreement in question despite of a
negative opinion from the authority,
and the authority can still initiate an
investigation in the future even if it
grants a positive opinion during the

CAPITAL MARKET / &A1

consultation. In practice however, the
consultation opinion is likely to be
general consistent with the final
decision and will therefore serve as an
important guidance to business
operators.

The release of Guidelines is a part of
the recent efforts by the anti-monopoly
authorities to improve their
administration on monopoly
agreements, including, for example,
introduction of the leniency and
undertaking programs. With the
increasingly tightened anti-monopoly
administration environment, investors
in China may need to be more careful
of their business activities that may
trigger the authority’s anti-monopoly
reviews in their future business
operations.

S5H12H, HEZRKSBEH (KT EW )
S G — Bk 2% 1R AAR 5 14 4 R
C“ (HRMEY 7 ) HEEATHERE L.
(Fam) N (/eZEMrik) 551550k
T B LS FRD 2% AR AR 4 T E AR
SE . WIN T S R AT A

AR (R, RXGEH. e
52t S O Ty 2 2L
8 BT B S s R T,
T B e 5 B U 1 R

HIBEII N o S 2B T PRI AL AR (e
ZEWT) FICHERE) HI2H) B R
FAEATHIT,  FEAT [ A SR 1A A ARAE
REI, AF T R s A TR
g, FHRE R PUE AL 2 A
(FRE) RN E 1 # R s s . /£
BRI CRT, AHRGEE H . AT
2] Al ak sl iy s mai el ) B
e B RSO 75 75 5 8 G 5 1 1) S 2
WL S H B S o h), S 2B ki
PR F AT e 2 1 52 2, HILARE Y
) AN B N SER R, A
ST BN UL 75 3 1S it J i HL kAT e
EWRAE, BEZ, BHERLARAE
Xy, R, 1ENE T AL
%g%@ﬂ%ﬂ,ﬁiﬁﬁ%MEﬁﬁ
SN o

., R HL R B T o
KW, 25 R A Y — R A
M fE T R, LR e
W A SRR T EE 7. 280 1
RO 0 R o 7 ST 5 T
5 3 ) 2 A

China’s New Third Board to Launch Market Division, Private Institutions Resumed Listing and

Allowed as Market Makers

FERERBEETR. RFSRREVER. BHEy BEREIA

On May 27, 2016, to meet different
requirements of micro, small and
medium-sized companies at different
development stages, the National
Equities Exchange and Quotations
(NEEQ or more commonly known as
the New Third Board, China’s over-the
-counter share trading market)
officially released the Trial
Administrative Measures on the
Division of Listed Companies (the
“Measures”) to divide companies listed
on the New Third Board into two
separate markets, i.e., the innovative
market and the basic market.
Companies listed on the innovative
market shall meet higher standards on
corporate governance, information
disclosure, among others, while they
may be provided with more pilot
innovative opportunities which are yet
to be spelt out. The market division
will be officially launched on June 27.

A company can be listed on the
innovative market if it meets any of the
three standards focusing on
profitability, revenue and market
capitalization, respectively, in addition
to other requirements:

Standard I: continuous profitability for

the last two years with the average
annual net profit of no less than
RMB20 million; weighted average rate
of return on average net assets is no
less than 10% for the last two years;

Standard II: average operating
income is not less than RMB40 million
in the past two years with compound
annual growth rate of no less than
50%; share capital is not less than
RMB20 million;

Standard IlI: in the recent 60 days
with market-making transfers, the
average market capitalization is not
less than RMB600 million; the year-
end shareholders’ equity is not less
than RMB50 million; at least 6 market
makers and 50 qualified investors.

An innovative-market listed company
shall meet at least one of the three
maintenance standards, which
similarly focus on profitability, revenue
and market capitalization with the
financial indicators generally less
stringent than the entry standards, to
avoid being re-categorized to the basic
market. As predicated by the market,
out of the over 7,000 companies
currently listed on the New Third

4

Board, almost 1,000 companies are
qualified to list on the innovative
market.

On the same date, NEEQ released the
Notice on the Listing of Financial
Institutions (the “Notice”) and resumed
its approval of qualified financial
institutions to list on the New Third
Board which had been suspended
since December 2015. Financial
institutions regulated by the PBOC, the
China Banking Regulatory
Commission, the China Securities
Regulatory Commission (“CSRC”), and
the China Insurance Regulatory
Commission, and possess the relevant
financial certificates may list on the
New Third Board at the current
standards applicable to other
companies (but may need to apply
differentiated disclosure requirements);
while private fund management
institutions (excluding private
securities investment funds in general)
shall meet 8 additional requirements,
for example, (i) incorporated for at
least 5 years with at least 1 fund has
exited; (ii) the average amount of
managed funds (paid in capital) shall
be at least RMB2 billion and RMB 5
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billion for venture capital and private
equity institutions; (iii) they shall have
been filed with the Asset Management
Association of China (“AMAC”); and
(iv) at least 80% of their total income
comes from the management fee and
other performance payment, among
others.

CSRC has also confirmed that private
equity firms and private securities
investment funds are to be allowed to
conduct market-making business on
the NEEQ market, a positive move
being seen to expand the seriously
inadequate number of market makers,
break the current dominance by
securities firms as the NEEQ market
makers, and to improve the pricing of
the NEEQ market in general.
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Pilot Filing System Adopted for Investments by Hong Kong/Macau Service Providers

LR 25 PR O TE N LT IR 55 3R 5 DU AT & R 2

The Ministry of Commerce
(“MOFCOM”) recently issued the Pilot
Measures on the Filing Administration
on Hong Kong/Macau Service
Providers’ Investments in Mainland
China (the “Measures”) to adopt a pilot
filing system for investments in certain
service industries by Hong Kong/
Macau service providers from June 1,
2016. The Measures are issued to
implement the Closer Economic
Partnership Arrangement (or CEPA) -
Service Trade Agreements between
the mainland China and Hong Kong/
Macau (the “Agreements”) both signed
in November 2015.

The Hong Kong/Macau invested
enterprises (“Invested Enterprises”), as
defined under the Measures, are
companies incorporated in the
mainland China by Hong Kong/Macau
service providers (“Service Providers”),
i.e., permanent residents and legal
persons registered and having been in
substantial business operations for at
least 3 years in Hong Kong/Macau and
engaged only in service sectors as
provided under the Agreements
(excluding companies engaged in
telecommunications, culture sectors or
financial industry). In contrast to the

current approval system for most
foreign investments (except for the trial
filing program in the four free trade
zones other than investments provided
under the “negative list”), a Service
Provider or Invested Enterprise will
only need to file their application
through MOFCOM’s foreign
investment filing system online and will
later get a receipt from the competent
local MOFCOM office when they shall
submit a simplified package of
application documents. The filing
receipt will replace the current
Certificates of Approval for an
applicant to go through the follow-on
government procedures.

Note that the filing authorities are still
expected to review the application
documents and may demand
additional information as they see
appropriate, though it remains to be
seen how hard they will exercise their
discretion power. Further, joint
investments by the Service Providers
and other foreign investors, and equity
transfer from the Service Providers to
other foreign investors are still subject
to the current approval system. This
filing pilot program will not affect other
parallel review systems such as those

5

on national security and/or business
concentrations from the anti-trust
perspective.
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These updates are intended for information purpose only and are not a legal adpice or a substitute for legal consultation for any particular case
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