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CSRC Seeks Public Comments on Draft Rules for Governing Overseas Listings
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Draft Company Law Amendments Issued for Public Comments
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On December 24, 2021, the China Securities Regulatory
Commission (or CSRC) issued Draft Provisions on
Administration of Overseas Securities Offerings and Listings by
Domestic Companies and Draft Administrative Measures on
Filing Procedures for Overseas Securities Offerings and Listings
by Domestic Companies (collectively, the “Draft Rules”) for public
comments, pursuant to which substantial changes to the current
regulatory regime for overseas listings by domestic PRC
companies will be introduced.

The current regulatory regime for overseas listings mainly refers
to the CSRC review and approval system applicable to direct
listings by domestic PRC enterprises (e.g., H-share listings) and
indirect listings by PRC state-owned enterprises through red chip
structure, while regulation on indirect listings by private domestic
enterprises with red-chip structure is relatively vague. In order to
streamline the regulatory framework for direct and indirect
overseas listings of PRC companies, the Draft Rules adopted a
uniform filing procedure for virtually all forms of overseas (direct
and indirect) securities offerings and listings by domestic PRC
companies, and also spelt out relatively clearly such filing details
as the filing entity, conditions, steps, time limit, regulatory red
line, and major event reporting system, among others.

It is noteworthy that, the general filing requirement will be exempt
under the Draft Rules for certain qualified existing PRC
companies/f7 & 1. (which will almost for sure include those
already listed offshore). CSRC will further provide a transitional
period for such companies to complete a special filing procedure,
details of which are yet to be formulated. In addition, CSRC for
the first time officially indicated that VIE-structured companies
“meeting relevant compliance requirements” can legally effect an
offshore listing after completing the required filing procedures,
subject of course to compliance with applicable PRC laws and
regulations. Since VIE structures are predominantly used by
market participants that involve restricted or prohibited foreign
investment areas as periodically updated by China’s foreign
investment Negative List, it will be strategically important to see
to what extent China is prepared to effectively relax or even
restructure its foreign investment law restrictions in order to
harmonize corporate China’s offshore financing efforts and
maximize its returns, both in short and long terms.
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On December 24, 2021, China released Draft Amendments to
Company Law (the “Draft Amendments”) for public comments,
representing its largest scale of amendments to the Company
Law since 2005 by revising as many as 70 existing articles. The
Draft Amendments are mainly intended to perfect rules on
companies’ establishment and exit by shareholders, improve
capitalization structure, optimize organizational structures of
various corporate forms, strengthen responsibilities of controlling
shareholders and senior officers, and set out special regulations
on PRC state-funded companies. Here is a summary of a few
key proposed amendments:

1. Eacilitate PE/VC transactions by relaxing restrictions on
preferred shares. The Draft Amendments explicitly
permitted a joint stock company (or JSC) to issue different
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classes of shares with differentiated rights on profit
distribution, liquidation preference, voting, and share
transfers. Meanwhile, Draft Amendments also allowed JSC
shareholders to spell out preemptive rights, rights of first
refusal/offer, co-sale rights and other transfer restrictions in
the JSC'’s articles of the association, which will provide
legislative basis for such preferred shareholder rights. The
Draft Amendments will also facilitate PE/VC investments in
limited liability companies (or LLCs) by streamlining the first
refusal mechanism and expanding the scope of
shareholders’ information rights (please refer to Han Yi
Commentary Different Classes of Shares Introduced by
Proposed Company Law Amendments published on
December 28, 2021 on our home page as well as our firm’s
public WeChat account for a more detailed analysis from
PE/VC investors’ perspective).

2. Lockup for controlling shareholders and investors. The
Draft Amendments proposed to remove the statutory post-
establishment 1-year lockup period for JSC promoters, with
an aim to ease the exit of investors participating in the
establishment of a JSC. Instead, the Draft Amendments
added a statutory post IPO 3-year lockup period for a JSC'’s
controlling shareholders. Since the listing requirements for
A-share market already contain such a restriction, this will
mainly affect controlling shareholders of a JSC that intends
to effect an overseas IPO.

3. Other major revisions. The Draft Amendments (i) improved
the capitalization structure for companies through certain
revisions such as making it possible for a JSC to adopt the
authorized capital system and issue shares without par
value; (ii) optimized the corporate governance structure
especially by highlighting the role of the board of directors
as a company’s executive authority and strengthening its
role in corporate governance; and (iii) beefed up the
fiduciary duties of directors, supervisors and senior officers
of a company through more detailed guidance on their
obligations and liabilities to the company, minority
shareholders and creditors.
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On December 27, 2021, the National Development and Reform
Commission (or NDRC) and the Ministry of Commerce (or
MOFCOM) jointly issued the Special Administrative Measures on
Access by Foreign Investments (Negative List) (2021 Edition)
(the “2021 National Negative List”) and the Special Administrative
Measures on Access by Foreign Investments in Pilot Free Trade
Zones (Negative List) (2021 Edition) (the “2021 FTZ Negative
List”), both of which have become effective since January 1,
2022. Compared with the current negative lists for foreign
investments, major changed made by these new lists include:
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1. Further opening of certain sectors. Both the 2021 National
Negative List and the 2021 FTZ Negative List have (i)
further removed the cap on foreign ownership in passenger
car manufacturing and the restriction that a foreign investor
cannot establish more than two joint ventures in China to
manufacture the same vehicle product; and (ii) lifted the
restrictions on foreign investment in satellite TV
broadcasting ground receiving facilities and the production
of key components. In addition, the 2021 FTZ Negative
List further lifted restrictions on foreign investors’ access to
market research field (expect that, radio and TV rating
surveys should still be controlled by domestic PRC
investors) and allowed foreign investors to invest in social
surveys (on the premise that the Chinese shareholding
should not be less than 67%, and the legal representatives
must be Chinese citizens).

2. Relaxing foreign ownership restrictions on overseas listed
PRC companies engaged in sectors otherwise prohibited
for foreign investments. The new lists lifted restrictions on
foreign investment in overseas listed companies which are
engaged in sectors prohibited from foreign investment on
the following conditions: (i) these companies shall obtain
approvals of competent authorities from foreign investment
perspective before overseas listing; (ii) foreign investors of
these companies shall not get involved in their operation
and management; and (iii) foreign shareholdings in these
companies are subject to restrictions applicable to
investments by foreign investors in domestic capital
markets (i.e., the aggregate shareholding of all foreign
investors in a listed company may not exceed 30% while
each single foreign investor’s shareholding in such
company may not exceed 10%). Pursuant to
interpretations of the NDRC and the MOFCOM, the
aforesaid new change aimed to leave certain policy space
for overseas listings by domestic PRC companies engaged
in sectors otherwise prohibited for foreign investments.
However, it is not yet clear as to whether such policy space
will also apply to domestic companies (especially
companies with VIE structure) seeking indirect overseas
listings and how this policy will coordinate with the filing
requirements under the Draft Rules for overseas listings as
mentioned above. In addition, detailed guidelines on
procedures to “obtain approvals from competent
authorities” and criteria to determine whether a foreign
investor is “participating in a company’s operation and
management” also remain to be further clarified by NDRC
and MOFCOM. We will continue to closely monitor
developments in this area.
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overseas is subject to cybersecurity review as hotly discussed by
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the public after release of the draft measures for public
comments in July 2021 (the “Draft”), the New Measures have, on
the one hand, remained focused on the activity of “listing abroad”
as provided in the Draft, and on the other hand limited the scope
of applicable companies to internet platform operators (not the
data processors as provided in the Draft) possessing more than
one million people’s personal information. Though the New
Measures are still silent on the definitions of “listing abroad” and
“internet platform operator”, with reference to the related
definitions under the Cyber Data Security Administration Rules
(Draft for Comments) issued by CAC in November 2021 and
other related rules, it is believed that “listing abroad” is unlikely to
include listing in Hong Kong and the scope of “internet platform
operators” would be much smaller than “data processors” and
might mainly refer to operators providing internet platform
services to other market players or operators providing services
or commodities through self-operated internet platforms, subject
of course to further explanations by competent authorities.

It is also noteworthy that, in addition to the cybersecurity review
requirement for internet platform operators who process more
than one million people’s personal information and seek listing
abroad as introduced above, competent authorities may also
initiate a cybersecurity review on internet platform operators
under the circumstances where the data processing activities
(including proposed listing in Hong Kong) of such operators are
deemed as having or may have an impact on national security.
Thus, to be prudent, it is recommended that internet platform
operators possessing important data, sensitive data, core data or
involved in cross-border data transmissions should proactively
communicate with CAC and other competent authorities on the
applicability of a cybersecurity review under the New Measures
when seeking listing overseas (including listing in Hong Kong).
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