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China Released Amendments to Anti-Monopoly Law
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On June 24, 2022, the National People’s Congress Standing
Committee passed the Decision to Amend the Anti-Monopoly
Law (the “Amendment”) which will come into effect on August 1,
2022. As the first major revision of China’s competition law since
introduced in 2008, the Amendment by and large inherited
changes proposed by the Draft Amendment to the Anti-Monopoly
Law in October 2021 (the “Draft Amendment”) (please refer to
our China Regulatory Updates of November 2021 for details),
particularly in merger control review principles, including
optimizing the filing threshold, refining the investigation
procedures for sub-threshold transactions, setting up a
classification and grading review system, introducing the “stop-
the-clock” mechanism and strengthening liabilities for illegal
merger control activities. The State Administration of Market
Regulation (“SAMR”) also released six pieces of related
regulations to implement the Amendment, including the
Provisions of the State Council on Filing Thresholds for the
Concentrations by Business Operators (Draft for Comments),
Interim Provisions on the Review of Concentrations by Business
Operators (Draft for Comments). Set forth below are some
noteworthy highlights:

1. Adjustments to the filing threshold, circumstances and
investigation procedures in merger control filings. (i)
Raising existing filing threshold - The Provisions of the
State Council on Filing Thresholds for the Concentrations
by Business Operators (Draft for Comments) has lifted the
threshold for merger control filing by raising the operator
income level, namely: for an individual operator, the level of
income generated from China has been raised from
RMB400 million to RMB800 million; for all operators
involving in the merger control, the combined level of
income generated from China has been raised from RMB2
billion to RMB4 billion; and the combined level of income
generated from the global has been raised from RMB10
billion to RMB12 billion. As a result, fewer transactions are
expected to trigger the filing obligation and thus ease the
burden of relevant parties; (ii) New filling threshold for Killer
Acquisition - The Provisions of the State Council on Filing
Thresholds for the Concentrations by Business Operators
(Draft for Comments) has further introduced a new filing
threshold targeted a special type of acquisition commonly
known as the “Killer Acquisition”, which means a
corporation with more than RMB100 billion income
generated from China in its previous fiscal year acquiring a
target company whose market value (or valuation) is no
less than RMB800 million and more than one-third of its
global income has been generated from China in its
previous fiscal year (such as startups, unicorns, etc.). In
case of a Killer Acquisition, relevant parties shall make the
merger control filing. It shows the Amendment’s effort to
protect the innovation activities in the market and
encourage market players’ innovation incentives; and (jii)
Sub-threshold transactions - The Draft Amendment allows
SAMR (China’s antitrust agency) to initiate a review when a
business concentration does not reach the relevant filing
thresholds yet evidence indicates that it nonetheless has or
may have the effect of eliminating or restricting
competition. The Amendment restricted this “call-in” power
of SAMR by providing that it can only initiate a review after
requiring the parties to make a filing and yet they failed to
do so.

2. Adjustments to “gun-jumping” determination, time period
and key areas in merger control review. (i) Gun-jumping -
The Provisions on the Review of Concentrations by
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AMAC Releases Key Points for Registration of Private Equity and Venture Capital Funds
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Business Operators (Draft for Comments) specified the
definition of “Implementation of Concentration”, which
clarifies the criteria for determining "gun-jumping" (i.e.,
implementation of concentration before making the merger
control filing or obtaining the approval). “Implementation of
Concentration” means the act of obtaining control or
exerting decisive influence on other business operators,
including but not limited to completing shareholders
registration or change of rights at local AMR, appointing
senior management, participation in business operation
and management, exchanging sensitive information with
other business operators, and substantial business
integration. To avoid “gun-jumping”, relevant business
operators shall not initiate activities that could be treated as
“Implementation of Concentration” before making a merger
control filing or obtaining a merger control approval; (ii)
Time period - The Draft Amendment has introduced the
“stop-the-clock” mechanism (i.e., suspension of the review
period) to provide SAMR with more time in merger control
review under certain circumstances, including when "new
circumstances or new facts of significant impact" occurs.
The Amendment, however, limits the use of such
mechanism by requiring that a review can only be
suspended if it cannot be continued without a verification of
such “new circumstances or new facts”; and (iii) Key areas
- Compared to the Draft Amendment, the Amendment
expands the key review areas from four specific ones (i.e.,
livelihoods, finance, technology, media) to any important
area "related to the national economy and people's life" and
proposes a “classification and grading review system” for
concentration in different fields. There has not been any
explanation or clarification in this regard and we expect to
see some specific guidelines in the future.

China’s anti-monopoly legislation has become more practical with
the adoption of the Amendment and its implementation regulation
drafts. Hopefully, it will further regulate the market while continue
boosting innovations. The Amendment, however, still leaves
some questions unanswered, such as the subject, products and
geographical scope of sales for calculating fines and how to
determine “illegal income”, and etc. We will continue to monitor
and update on the regulatory developments and corresponding
PRC practice on this front.

R

On June 2, 2022, Asset Management Association of China
(“AMAC”) released the Circular on Matters relating to the
Registration of Private Fund Managers ("Circular”), updating the
application materials for the registration of private fund
managers. As one of the attachments to the Circular, the Key
Points for the Registration of Private Equity and Venture Capital
Funds (the “Key Points”) reflected the experience and lessons
learned from the past registration practice and further articulated
key points for registration of private funds. The highlights of the
Key Points include, among others:

1. Registered Names and Operating Term: (i) Both
partnership funds and corporate funds shall include “fund”,
“investment”, “assets management” or “capital
management” in their registered names; and (ii) the
operating term of private funds shall be explicitly stated in
fund agreements. The Key Points also made it clear that
the current “no less than 5-year rule” for the operating term
of a fund only covers investment period and exit period, not
including the fund extension period.

2. Investment Scope: (i) The fund agreements shall detail its
investment scope, including a description of its major
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investment sectors, geographic areas, investment phases
and concentration level; and (ii) while restating that private
funds shall not engage in loans, guarantees and actual
debt disguised as equity, nor invest in targets appeared on
the “negative list”, the Key Points further expanded such
restrictions to products issued by financial asset trading
centers and stocks issued in the process of IPOs
(excluding the strategic placement and cornerstone
investments in Hong Kong IPOs). In addition, in terms of
venture capital funds, their negative investment list shall
further include infrastructure, real property, stocks or
convertible bonds or exchangeable bonds of listed
companies. A venture capital fund would therefore have to
risk failing to complete its registration at AMAC if it makes
the above prohibited investments by nesting its investment
in private equity funds.

3. Structured Arrangements: As for private equity funds which
primarily invest in stocks of listed companies by way of
structured arrangement, the Key Points emphasized the
“no more than one-time leverage ratio” requirement and the
principle of "shared benefits and risks", and further
specified the criteria for determining the aforesaid principle.

4. Management Scheme: The Key Points reiterated that
where the general partner and the fund manager are not
the same person, the general partner shall be affiliated to
the fund manager. The Key Points further clarify that an
individual general partner shall be the actual controller or
legal representative of the fund manager. In practice
AMAC used to treat senior executives or key employees of
a fund manager as its related parties if they invest in such
fund manager. It remains to see whether such practice can
hold under a strict interpretation of the Key Points.

China Further Relaxed Restrictions on Market Access for Foreign Investments in Telecom Sector
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On April 7, 2022, the State Council issued the Decision on
Amending and Repealing Certain Administrative Regulations,
which substantially revised the Administrative Provisions of
Foreign-Invested Telecommunications Enterprises (the
“Administrative Provisions”). The amended Administrative
Provisions have become effective since May 1, 2022.

Highlights of the amended Administrative Provisions include,
among others: (i) deleting the requirements of “good
performance” and “operational experience” in conducting telecom
businesses provided for major foreign investors investing in
enterprises that engage in basic and value-added telecom
services (with respect to basic telecom service, however, the
requirement that major foreign investors shall obtain basic
telecom service operation license in their registered country or
region still exists). This change may substantially relax market
access restrictions for foreign investments in value-added
telecom sector. Detailed implementation guidelines are to be
expected; (ii) adding “as otherwise provided for by the State” as a
“carve-out” exception to the restrictions on foreign shareholding
ratio in telecom sector. This exception confirms the relaxed
policies already carried out in FTZs and for CEPA investors, and
provides legal basis for further lifting the restrictions on foreign
shareholding ratio; and (iii) no longer requiring enterprise to
obtain the “Examination Decision of Foreign-Invested
Telecommunications Enterprise” and the “Approval Certificate of
Establishing Foreign-invested Enterprise” before getting the
telecom business operating licenses, a change intends to keep
the Administrative Provisions consistent with the Foreign
Investment Law and the current practice, and shortening the time
for the examination and approval for value-added telecom
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businesses. We will continue to monitor and update the
implementation in practice in this regard.

These updates are intended for information purpose only and are not a legal advice or a substitute for legal consultation for any particular case
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For further information, please write us at inquiry@hanyilaw.com.

CONTACT US

T L P % 20205
E R 1HE1801 %
M4 : 200235

Hi%: (86-21) 6083-9800

Suite 1801, Tower I, Huayi Plaza
2020 West Zhongshan Road
Shanghai 200235, China

Tel: (86-21) 6083-9800




