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New Draft Amendments to Company Law Issued for Public Comments (AFREY ZHFRAFFAER
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On December 30, 2022, the second draft of Amendments to
Company Law (the “2022 Amendments”) was issued for public
comments following the review by China’s top legislative
authority, the NPC Standing Committee. The initial draft
amendments were issued for public comments in December
2021 (the “2021 Amendments”, please refer to our December
2021 & January 2022 issue of China Regulatory Updates for
details), which were thereafter further revised and evolved to this
more recent draft. Compared to the 2021 Amendments, the
2022 Amendments proposed the following major improvements:

1. Tightening capital contribution responsibilities of
shareholders. The 2022 Amendments (i) clarified that for
the shares, the shareholders’ rights attached to which have
been forfeited due to the failure of a shareholder to make a
full capital contribution as committed, other shareholders of
the company shall fulfill such capital contribution
obligations in full in proportion to their shareholdings in the
company if such forfeited shares have not been sold or
otherwise disposed of within 6 months; (ii) lowered the bar
for accelerating shareholders’ obligations of capital
contribution. As long as a company is unable to pay off its
due and payable debts, the company or its creditors will
have the right to require the shareholders who have not yet
done so, to make the full capital contribution in advance,
without having to prove that the company is “obviously
insolvent”; and (jii) strengthened the liabilities of a share
transferor by requiring such transferor to bear
supplementary liabilities , if the capital contribution
obligations attached to the transferred shares have not
been fulfilled and the transferee fails to make such
contribution in full as scheduled.

2. Further optimizing corporate governance rules. The 2022
Amendments (i) allowed small-sized limited liability
companies to operate without having a company
supervisor if it is decided unanimously by its all
shareholders; (ii) clarified that the board members of a
company with more than 300 employees should include
one or more employee representatives of the company;
and (iii) detailed the requirements for the composition of a
company’s audit committee and qualifications of such
committee members (for example, more than half of the
members of the audit committee should be independent
directors and at least one independent director should
specialize in accounting).

3. Other notable changes. The 2022 Amendments (i)
improved the rules governing issuance of shares decided
by the board of directors of a company and clarified that
the articles of association or the shareholders’ meeting of a
joint stock company may authorize its board of directors to
decide, within three years, to issue additional shares with a
maximum number of no more than 50% of the issued
shares (however, shareholders’ resolutions are still
required if the consideration is non-cash); (ii) tightened the
regulations of listed companies by clarifying the
responsibilities of their audit committees and prohibiting
any shareholding entrustment and shareholding of listed
companies by their controlled subsidiaries; and (jii) further
clarified the liabilities of directors and senior executives and
expressly allowed companies to purchase liability
insurance for their directors.
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On November 22, 2022, China’s antitrust regulating authority, the
State Administration for Market Regulation issued the Draft
Amendments to Anti-Unfair Competition Law (the “Amendments”)
for public comments. The Anti-Unfair Competition Law (the
“AUCL”) has been amended twice in 2017 and 2019 and
functions as the fundamental law regulating fair market
competition in China. Highlights of the Amendments include,
among others:

1.

Specifically addressed unfair competitions in digital
economy. In light of the characteristics of competition in the
digital economy, the Amendments (i) added the principle
rule that prohibits unfair competition practices through
leveraging advantages in data, algorithms, technology,
capital or platform rules; (ii) prohibited companies with
“relatively advantaged market positions” from practices
including exclusive dealing, tying and attaching
unreasonable trading conditions, which are already
regulated under the Anti-Monopoly Law (the “AML”) but
only apply to companies with “dominant market

positions” (the ‘relatively advantaged market position” was
defined in the Amendments as a competitive advantage
based on technology, capital, user numbers, industry
influence, or the commercial reliance by the counterparty);
and (iii) provided detailed rules on new types of unfair
competition conducts on the Internet, such as malicious
trading, obstruction of open sharing, data crawling and big
data-enabled price discrimination, etc. It is noteworthy that
although the AML already covers some of the above-
mentioned practices, it only applies to enterprises with
“dominant market positions” while the Amendments also
regulate market players with and in some circumstances
even without “relatively advantaged market positions”.
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Overall, the Amendments have reflected a general legislative
trend to enhance and improve China’s anti-unfair competition
enforcement. It is suggested that relevant enterprises, especially
internet platform operators and in-platform operators, review their
sales and marketing activities in light of the proposed
Amendments to minimize compliance risks. We will continue to
monitor and update PRC regulatory developments in this regard.
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China Revised Listing Indicator Rules for GEM and STAR Boards
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On December 30, 2022, Shenzhen Stock Exchange (the “SZSE”)
and Shanghai Stock Exchange (the “SSE”) released respectively
the revised interim provisions on application and
recommendation of enterprises for issuance and listing on the
GEM Board and the STAR Board (the “Revised Rules”), both of
which came into effect immediately on the day of issuance. The
Revised Rules further clarified the financial indicators to be met
for listing on the GEM Board and the STAR Board.

For listings on the GEM Board, the Revised Rules issued by the
SZSE, (i) specified the financial figures that an applicant applying
for a listing on the GEM Board should meet (including such
indicators as compound growth rate of R&D cost, the amount of
R&D cost and the compound growth rate of operating income,
and among others), and clarified that for the qualified red-chip
enterprises which have been listed overseas (the “Qualified Red-
chip Enterprises”) and are willing to further pursuit a listing on
GEM Board, they could be exempt from satisfying the required
compound growth rate of operating income; and (ii) further
supplemented the negative list of industries which are not eligible
for listing on the GEM Board, which includes industries with
overcapacity or in the “obsolete” category of the Catalogue for
Guiding Industry Restructuring, preschool education, curriculum-
related training or quasi-financial business.

For listings on the STAR Board, according to the Decision on
Amending the Guidelines for Evaluation of Sci-Tech Innovation
Attribute (for Trial Implementation) issued by the CSRC and the
Revised Rules issued by the SSE, the Qualified Red-chip
Enterprises are exempt from satisfying the operating income
indicator. In addition, those rules further adjusted the definition of
the invention patents with sci-tech innovation attributes to better
fit the applicants that have not generated any operating income.
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