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Newly Amended Company Law Officially Adopted
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On December 29, 2023, the 7™ session of the Standing
Committee of the 14th National People’s Congress officially
adopted the revised and restated version of the PRC Company
Law (the “New Company Law”). The New Company Law will take
effect as of July 1, 2024. Experiencing three drafts released for
public comments respectively in December 2021, December
2022 and September 2023 (please refer to our December 2021 &
January 2022, December 2022, and 2023 Quarter 3 issues of
China Regulatory Updates for details), the New Company Law
represents a new revised and restated version of the PRC
Company Law, mainly involving amedements and improvements
of regulations in connection with company registration, capital
contribution, corporate governance, duties of controlling
shareholders, directors, supervisors and senior executives.
Compared with the third draft for public comments (the “Third
Draft”), major highlihts of the New Company Law include the
followings, among others:

1.

Contribution period for registered capital is further
streamlined. (i) the Third Draft abolished the capital
subscription regime which has been adoptedsince 2013
and proposed a new requirement that the registered capital
of a limited liability company (LLC) must be fully paid within
five years from its incorporation, based on which the New
Compnay Law adds that regardless of the foregoing
requirement, “laws, administrative regulations, and the
decisions of the State Council may set forth special
requirements on the time limits for capital contributions of
LLCs by their shareholders”. It provides flexibitie for
companies in some special industries to set a capital
contribution period other than the 5-year time limit; (ii)
accoridng to the Third Draft, the capital contribution period
for shareholders of a company limited by shares (CLS) is
consistent with that for LLCs; however, the New Company
Law requires the sponsors of a CLS shall make full capital
contributions to the company before the incorporation of
the CLS; and (iii) unlike the Third Draft which kept silent on
capital contribution requirement on the companies which
are eastablised before the effective date of the revised
version (“Existing Companies”), the New Company Law
proposes to set forth a transitional time period for the full
contribution of the capital amounts subscribed by their
shareholders. As the transitional period is still subject to the
implementation measures to be further formulated and
announced by the State Council, the Exisitng Companies
would have to wait to see what kind of actions that they
could take to comply wih this new requirement in
accordance with thedetailed guidelines to be implemented
by the relevant authorities.

Capital reduction is further clarified. The Third Draft stated
that “in the event of capital reduction, all the shareholders
shall reduce their capital contributions or shares in
proportion to their shareholding ratios in the company”.
However, it failed to address the commonly concerned
practice, i.e., whether a disproportional capital reduction is
allowed upon agreement of all shareholders of a company.
The practice is generally endorsed by the New Company
Law through allowing all shareholders of LLCs or the
articles of association of CLSs to agree or provide capital
reducitons other than the proportional ones.

The protection of shareholders’ rights is further elevated.
While under the Third Draft and the current PRC Company
Law, shareholder rights of a company are only limited to
the company itself excluding those to the company’s wholly
-owned subsidiaries, the New Company Law provides that
(i) shareholders of a comay may request the board of
supervisors or the board of directors of a wholly-owned
subsidiary in writing to file a lawsuit or file a lawsuit directly
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in their own namesunder any circumstance where the
directors, supervisors or senior executives violate the
lawful interests of the subsidiary; and (ii) shareholders of a
company may request to check and make copies of
information relating to the company’s wholly-owned
subsidiaries by law.

Please note that the above only summarizes major changes and
highlights of the New Company Law compared to the Third Draft.
For a comprehensive summary and in-depth analysis of major
changes between the New Company Law and the current
version, we will prepare a specific commentary memo and share
with the interested readers later on.

As the second comprehensive revisions to the Company Law
since its implementation, the New Company Law, based on the
basic framework and essential systems established under the
current version, reflects some prevailing commercial and judicial
practices and adjusts to be consistent with other related laws
and regulations such as the Civil Code and is supposed to have
an important impact on the furtur practice of Chinese Companies
in terms of such key areaes as capital contribiton, corporate
governance, investment and financing, and dispute resolution,
among others.

CSRC Seeks Public Comments on Draft Supervision and Administration Rules for Private Funds

ERSH (RERRESHEEEME) ATHMERER

20234F12H8H, THiIFFRBEHZ RS ( “iFk

27 ) KA (FAER RIS B EH I ERE W

ey ) C“ (ERBREY 7 ) IFAARANIFIER =

W RS 54040202349 41 H IER AT 8 (FAZE K

PG B BRI (¢ (CREERLE) 7D, (fE

RE WA XF2014598 A MEfTH (R FE LI BFE

BREATIMNEY  C“ CEATINEY 7 ) A E

HAT T &TAE T MsEE. Hd, H LR J7 T HE A

AT HAG AR I

1. BRESHBAIIARZER SR, (HEREL
Fa) BRI SN SRS RS CE Ak
B E . T hsiiEse) « REIEREEIE
IR IR, FRNF TG SEEFBOR 7%
I T S5 07 T R 3 4 8 AT T = AL B
o T IR SRR E M, (AERE W
Fa) ME R SRR S R E A W2 1 F, SRR
Wi T REE S AR ANREZE, B IE LS
SPATILE -

2. JERT T XESIEE IR ANsRIAE 4T
SR RN CRTSE B R AT AR, (iESR
ROULREY N T NCMAEE AR, AT
ISR &, N YHASEELITE AT
B (VRHBZARRBILN; ()RR~ B
d FASEIE B PBEID (i) AR B AR
BEANGE TR WAMITAE R ER LN (v)IF BALH
BRI (v)IEME & HE M. tah, &
Sl P2 B 26 BT A AT (WAL S5 25 S AT R
AR

3. WATHEEANNTHBHEMRER. (ER=EL
By BORAEEESEFIAN Y ALEERHAR
Gi. AP R, JFE IR B B 5
B30 ST AL, DLORIE R R & B H AR &

To further implement the Regulations on the Supervision and
Administration of Private Funds (the “Regulations”) which issued
by the State Council and has become effective as of September
1, 2023 and address some of the commonly concerned issues in
the prevailing practice, on December 8, 2023, the China
Securities Regulatory Commission (‘CSRC”) issued the
Measures for the Supervision and Administration of Private
Funds (Draft for Comments) (the “Draft”) for public comments
which is supposed to replace the Interim Measures for the
Supervision and Administration of Private Funds 2014 (the
“Interim Measures”) and the relevant regulatory rules. Compared
toghe Regulations, highlights of the Draft mainly include, among
others:

1. Fund of funds is requlated as a specific type of private
unds for the first time. The Draft places funds of funds
under its regulatory domain as one of the primary types of
private funds alongside two other types of funds: private
equity funds (including venture capital funds and real estate
investment trusts) and private securities investment funds.
The Draft also sets forth different requirements on the three
types of private funds in terms of their respective required
scopes of investment, scales of paid-in amount for the
funds raised and thresholds for qualified investors. To
address the commonly concerned multi-level nesting issue
of the funds, the Draft clarifies that a private fund may at
most have two layers of nesting while a fund of fund is not
counted as a layer subject to detailed rules to be furher
formulated by the CSRC.

2. Custody requirements are further strengthened. To
reinforce the independence of fund assets and lower high
industry risks that occurred in previous practice, the Draft
expands the scope of the funds that shall be managed
under custody to the following ones: (i) funds established in
the form of a contractual arrangement; (ii) funds accepting
investment from any asset management products or other
private funds; (iii) funds mainly investing in one single
target, offshore assets or OTC derivatives; (iv) funds using
leveraged financing; and (v) other circumstances provided
by the CSRC. Furthermore, the Asset Management
Association of China (AMAC) is mandated to publicly
announce all private funds not managed under custody.

3. nternal governance requirements for fund managers are
further tightened. The Draft stipulates that fund managers
shall put in place information technology systems, risk
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precaution equipment as well as conflict of interest
prevention and accountability mechanisms to ensure they
are capable of performing their investment management
duties safely, independently, and effectively. In addition, the
Draft, for the first time, stipulates that fund managers shall
not establish any branch, and the establishment of
subsidiaries shall be premised on the goal of managing
fund assets.

4. Requirements for private funds investing in a single target
are specifically differentiated. The Draft specifically
defferenticate the private funds investing more than 80% of
its fund assets in a single target from other funds and
places special record-filing requirements on such funds: (i)
their fund contracts shall expressly state that; (ii) the paid-
in amount of the funds raised shall not be less than RMB
20 million and the investment amount of a single investor
shall not be less than RMB 5 million (for any natural
person, the miminum investment amount should not be
less than RMB10 million); (iii) there is no affiliated
relationship between the investment target and the fund
manager, unless otherwise agreed by all investors
unanimously and (iv) a special written risk warning shall be
served to all investors. All these provide detailed guides for
similar requirements under the Measures for the
Registration and Filing of Private Funds and are supposed
to further facilitate implementation of such requirements in
practice.

5. Criteria for qualified investors are observably raised.
Compared with the Interim Measures, major changes to the
criteria for a qualified investor of a provide fund are: (i) for a
natural person, the investor shall have more than two-year
investment experience (which was not required under the
Interim Measures), and his or her household financial
assets shall be no less than RMBS million and household
net financial assets shall not be less than RMB3 million, or
his or her average annual incomes shall be no less than
RMB400,000 in the last three years; (ii) the investment
amount of a single investor shall be no less than RMB3
million in a single private equity fund or no less than RMB5
million under certain circumstances (e.g., in a single-target
fund or funds not managed under custody), while the
Interim Measures only required a single investor to invest
no less than RMB1 million in any single fund; (jii) funds with
a single investor are allowed if the fund manager can enter
into special agreements with the investor on some specific
issues and the paid-in investment amount of the investor is
no less than RMB100 million. Qualified single investoir in
this category is however limited to be one of the following
types of entities: (A) a financial institution; (B) a pension
fund such as a social security fund, a basic pension
insurance fund, an annuity fund, etc.; (C) a welfare fund
such as a charity fund; (D) a QFIl; and (E) a government
fund or a fund established with the participation of
government funds.

With the aim to replace the Interim Measures in its entirety, the
Draft will have a profound impacts on the private fund industry
and all related market participants. It is expected that competent
government authorities will further introduce implementing rules
and detailed guides to streamline managemet and operation of
various types of private funds based on the differentiated
administration principle. We will continue to monitor any major
regulatory development in this regard closely.

Implementation Measures for Administrative Licensing Items on Non-Bank Financial Institutions
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On October 9, 2023, the National Administration of Financial
Regulation amended and issued the Implementation Measures
for Administrative Licensing Items for Non-bank Financial
Institutions (the "Implementation Measures"), which officially took
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SPC Releases Judicial Interpretation of Civil Code General Principles on Contracts
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effect as of November 10, 2023. This is the third amendment
after the original issue of the Implementation Measures in 2007
and the following amendments in 2015 and 2020. Compared with
the previous version, one of the main changes of the
Implementation Measures is to further expand opening-up and
further relax the restrictions on market access for overseas
investors to invest in enterprise group finance companies and
financial asset management companies, including:

1. Enterprise group finance companies. To be consistent with
the Administrative Measures for Finance Companies of
Enterprise Groups implemented in November 2022, the
Implementation Measures (i) removed the total assets
requirement for overseas financial institutions to be
contributors of enterprise group financial companies,
namely, deleting the provision from the previous version
that “its total assets at the end of the past accounting year
shall not be less than USD1 billion or the equivalent value
in a freely convertible currency” while only keeping the
requirement that “its long-term credit rating shall be good or
above in the past two years”; and (ii) provided that a foreign
-funded multinational group may apply for the
establishment of a finance company directly or through its
foreign-funded investment company established within
China, and further refines the net assets requirement the
foreign-funded multinational group shall meet, that is, “its
net assets at the end of the past accounting year shall not
be less than RMB12 billion or the equivalent value in a
freely convertible currency, and its net assets shall not be
less than 40% of its total assets”.

2. Financial asset management companies. The 2020
amended version only allowed overseas financial
institutions to be contributors to financial asset
management companies. However, the Implementation
Measures (i) allowed overseas non-financial institutions to
be contributors to financial asset management companies
and refine detailed requirements for their governance
structure, net asset scale, compliance conditions, financial
status, operation experience, funding sources, etc.; and (ii)
removed the total assets requirement for overseas financial
institutions as contributors to financial asset management
companies, namely, deleting the requirement that “its total
assets at the end of the last accounting year shall not be
less than RMB 10 billion or the equivalent value in a freely
convertible currency”.

The above amendments undoubtedly have a positive effect on
the development of non-bank financial industry, attracting more
foreign capital to enter China to engage in non-bank finance
businesses, as well as promoting domestic non-bank financial
institutions to absorb advanced international experience and
professional talents to optimize corporate governance.

REARERK

On December 5, 2023, the Interpretation of the Supreme
People’s Court (the “SPC”) on Several Issues Concerning the
Application of the General Principles of of the PRC Civil Code on
Contracts (the “Interpretation”) was formally released. After the
PRC Civil Code came into effect on January 1, 2021, the original
judicial interpretations made by the SPC under the previous
Contract Law were repealed simultaneously, and the market was
left with the absence of new judicial interpretations or detailed
guidelines of the PRC Civil Code on contracts. It is predicted that
the Interpretation combining the judicial practice and diverse
perspectives will address some commonly concerned issues in
practice, eliminate practical uncertainties and provide detailed
guidance and explanations on how to interperate and apply
relevant rules under the Civil Code on contract. Noteworthy
highlights of the Interpretation mainly includes:

1. Exceptions for breach of mandatory provisions leading to
the invalidity of a contract are clarified. The Civil Code
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stipulates that any civil act that violates a mandatory
requirement under applicable laws and administrative
regulations shall be deemed as null and void, unless the
mandatory requirement does not have the legal effect
rendering the civil act null and void. Thus, before the
Interpretation, judges of Chinese courts at different levels
ususually classified the mandatory requirements into two
categories (i.e., mandatory requirements with effect on
validity and those only having an administrative nature) and
had to firstly determine which category a mandatory
requirement falls in. Instead of adopting the aforesaid
classification on the mandatory requirements, the
Interpretation examplified five specific circumstances where
the breach of a mandatory requirement may not lead to the
invalidity of a contract as long as the lawful purpose of the
requirement could be realized through imposing
administrative or criminal punishments on the relevant
parties involved. This approach effectively addresses the
challenge of distinguishing between the two types of
mandatory requirements, which are often difficult to
differentiate in practice due to inconsistent criteria. It also
provides new attempts for judges to exercise their
discretionary powers in this regard.

Rules for calculating the obtainable benefits are clarified.
The Civil Code stipulates that “the losses resulting from a
breach of contract include the benefits that the non-
breaching party could have obtained after the performance
of the contract, provided, however, that these benefits shall
not exceed the losses foreseeable or should have been
foreseen by the breaching party at the time of contract
formation. The Interpretation further refines the rules for
calculating the aforementioned obtainable benefits: (i) the
amount of obtainable benefits can be calculated using
methods such as the profit method, substitute transaction
method, market price method, and etc.; (ii) for fixed-term
contracts involving ongoing performance obligations,
factors such as the contracting parties, transaction type,
market price changes, remaining performance period, etc.,
should be considered to determine a reasonable period for
the non-breaching party to seek a substitute transaction.
The amount of obtainable benefits is then determined
based on the contract price corresponding to this period;
(iii) when it is impossible to determine the obtainable
benefits for the non-breaching party, judges can
comprehensively consider factors such as the breaching
party's benefits from the breach, degree of fault, and other
breach circumstances. The determination of the amount of
obtainable benefits should follow the principles of fairness
and good faith; and (iv) when calculating the amount of
damages for a breach, factors such as the non-breaching
party's failure to take appropriate measures leading to
increased losses, losses caused by the non-breaching
party's fault, additional benefits obtained by the non-
breaching party due to the breach, and reduced necessary
expenses should be deducted.

In addition, the Interpretation also provides detailed regulations
on legal issues such as distinguishing between reservation
contracts and transaction intentions, criteria for determining the
“repeated use” of standard terms, and recognizing the
effectiveness of hidden contracts. It is agreed that these
specifications will have guiding significance for future judicial
practices and commercial transactions related to contract law.

These updates are intended for information purpose only and are not a legal advice or a substitute for legal consultation for any particular case
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