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SAMR Seeks Public Comments on Draft Registered Capital Registration and Management System
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On December 29, 2023, the Standing Committee of the PRC
National People’s Congress adopted the revised and restated
version of the PRC Company Law (the “New Company Law”),
which will take effect as of July 1, 2024. The registered capital
registration and management system, as one of the important
amendments of the New Company Law, provides that the
registered capital of a limited liability company (LLC) should be
fully paid within five years from the date of its establishment. For
companies which are established prior to the effective date of the
New Company Law (the “Existing Companies”), they shall
gradually adjust their current capital contribution period to fit into
the stipulated period. For companies whose contribution periods
or contribution amounts are obviously abnormal, the company
registration authority may require them to make relevant
adjustments in a timely manner (please refer to our 2023 Quarter
4 issue of China Regulatory Updates for details).

In order to implement the above provisions of the New Company
Law and to orderly transition from the old to the new registered
capital registration and management systems, the PRC State
Administration for Market Regulation (SAMR) issued the Draft
Provisions of the State Council on Implementing the Registered
Capital Registration and Management System under the
Company Law of the People’s Republic of China (the “Draft
Registration and Management System”) on February 6, 2024,
which proposes to clarify and regulate the registered capital
contribution periods, transitional arrangements, abnormal
situations, capital reduction procedures, exemptions, information
disclosure and other matters in relation to newly established
companies and the Existing Companies. Highlights of the Draft
Registration and Management System includes, among others:

1. Setting a transition period for Existing Companies: In
response to the “gradual adjustment” requirement in the
New Company Law, the Draft Registration and
Management System sets a three-year transition period for
the Existing Companies (from July 1, 2024 to June 30,
2027) to adjust their capital contribution periods. For a LLC,
if the remaining capital contribution period is less than 5
years from July 1, 2027, there is no need to make
adjustment; if exceeding 5 years, the remaining capital
contribution period should be adjusted to within 5 years
during the transition period. For a company limited by
shares (CLS), the subscribed capital shall be paid in full
within the transition period. In other words, the registered
capital of the existing LLCs and CLSs shall be paid in full
by June 30, 2032 and June 30, 2027, respectively.

2. Clarifying the capital contribution period in case of capital
increase: The Draft Registration and Management System
clarifies that the capital contribution period requirement for
newly established companies will also apply in cases of
capital increase. If an LLC increases the subscribed
registered capital, the increased subscribed capital shall be
fully paid by the shareholders within five years; if a CLS
increases the registered capital, the capital registration
change shall only be made after its shareholders have
made full payment.

3. Clarifying the identification and dealing with companies
with obvious abnormal contribution periods and amounts:
In response to the New Company Law’s requirements for
“companies whose contribution periods or contribution
amounts are obviously abnormal” to make timely
adjustments, the Draft Registration and Management
System clarifies the identification and dealing with such
exceptional situation. For the Existing Companies with a
“contribution period exceeding thirty years or contribution
amount exceeding RMB1 billion”, the authenticity of
registered capital will be accessed by the company




|N| i — 1B F AT

HAMN Y1 LAW OFFICES

CHINA REGULATORY UPDATES

Q1, 2024

4. FWE SRR . E T R U A b
EMREARFEAA, £5 (AFHE) XM
ERFEAL b, CERICAE BRI RE) BT T 5 9
WREF. AR a LN &M, AR E A
WAE AR B AR ARG A4S A7R20H, A7
WARRN A B IR, ARSEHEH. K
WHEEM AL EL: ()ZAF AT
TEMEAT BT BESL B 22 A o (i) % 2 5] A2 1L 20T Py
TR B A E AN D S B ()i A W
ANAEAE R G535 51 55 80 5 55 W AR T 4 =) sk
BUTE M BE ARG I o (i) A A0 B 2 7 W X 0k 52 i
2 7] 457 555 A IS BRI ) P9 R P Y
AR K(v) B EE SR ARE A F 65 R
ITRESI ISR LR E R Ty BT — B R A2 7
o G ) 7 SR B R AR R, A B U
RETFAHUTHREAF A EHEbRE S5
W, LA R (A RIE) VEM B A S
Ko

PEAMEAR R, CERICE BB Mg T TH

BWAHRIMEAR, AAEEMEA “HEEHE, A%

R ARRITAEAT LS 2, YR A R % SEERE 4 i T

FCAEIR I, A IR T RKEA T E L. B

ERE R T 2 7] EAC LR T M B A B L ) S

FEHERL (HHATHARME “E T SRR 5%

P B0 E AR U T bR HE o AT P 5 O 3 1 e i )

SR Xt AT AL .

ANTI-MONOPOLY / xZ&EW;

registration authorities by evaluating the shareholders’
capital contribution capacity, main business, asset scale,
etc. If a company is identified as having an obvious
abnormal capital contribution period or contribution amount,
it may be required to make adjustments within 6 months
with the approval of the provincial market regulatory
departments and the adjusted contribution period shall not
exceed 5 years from July 1, 2027. In view of the above-
mentioned provisions on shareholders of CLSs making full
payment of registered capital during the transition period, it
remains to be seen whether this provision is only applicable
to the existing LLCs.

4.  Adding a simplified capital reduction procedure: with
respect to the Existing Companies that reduce registered
capital during the above-mentioned transition period, on the
basis of the relevant provisions in the New Company Law,
a new simplified procedure for capital reduction has been
added to the Draft Registration and Management System. If
the following conditions are satisfied, a company may
complete the capital change registration with the
application letter and commitment letter after announcing
the proposed capital changes to the public through the
National Enterprise Credit Information Publicity System for
20 days and no objection being raised by any creditors
during the publicity period: (i) the company was established
before the implementation of the New Company Law; (ii)
the company applies to reduce the registered capital during
the transition period without reduce the actual contributed
capital; (iii) the company has no outstanding debts, or debts
are significantly lower than the company’s paid-in
registered capital; (iv) all shareholders promise to bear joint
and several liability for the company’s debts incurred before
the capital reduction within the original subscribed capital
contribution; and (v) all directors promise not to impair the
company’s debt performance ability and continuous
operation capability. Compared with the requirements of
preparing balance sheets and assets lists in the general
capital reduction procedure, the simplified capital reduction
procedures will help the Existing Companies adjust capital
contributions efficiently and conveniently, so as to meet the
paid-in requirements of the registered capital under the
New Company Law.

Notably, the Draft Registration and Management System
stipulates that for a newly established LLC, if the registered
capital “is obviously overly high, or is contrary to common sense
and industry characteristics, obviously lacks the ability to make
actual payments or has other circumstances that violate the
principle of authenticity”, the company registration authority may
refuse to register it in accordance with applicable law. Although
such provisions seem to grant the company registration authority
the substantive power to review the registration of registered
capital, there are currently no specific criteria for determining
conditions such as “violate the principle of authenticity”. We will
continue to monitor and update on whether the officially adopted
version will make further refinement in this regard.

The Provisions on the Filing Thresholds for Concentrations of Undertakings Officially Promulgated
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To implement the Anti-Monopoly Law amended in 2022, SAMR
released the Provisions of the State Council on the Filing
Thresholds for Concentrations of Undertakings (Draft for
Comments) (the “Draft Thresholds”) for public comments in June
2022. On January 26, 2024, the State Council officially
promulgated the revised the Provisions of the State Council on
the Filing Thresholds for Concentrations of Undertakings (the
“New Thresholds”), which took effect from the date of
promulgation. Highlights of the New Thresholds include:

1. Raising the turnover thresholds for filing: The New
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Thresholds significantly increased the turnover thresholds
for filing of concentration of undertakings: the turnover in
China of at least two single undertakings involved, the
aggregated turnover in China of all undertakings involved
and the aggregated global turnover of all undertakings
involved increased from RMB400 million, 2 billion and 10
billion to RMB800 million, 4 billion and 12 billion,
respectively. This marks as the first official revision of the
turnover thresholds of merger control filing since the Anti-
Monopoly Law’s coming into force on August 1, 2008. The
New Thresholds is more in line with the current stage of
China’s economic development. It is foreseeable that with
the revised thresholds, the number of filings will decrease,
which will help reduce the transaction costs of the
undertakings and speed up the pace of transactions.

Adding an assessment of the implementation status of the
filing thresholds: the New Thresholds added a new
provision stipulating that SAMR should assess the
implementation of the filing thresholds based on the
economic development situation. This implies that the
State Council may make dynamic adjustment to the filing
thresholds by reference to SAMR’s assessment results.

Non-adoption of proposed “killer acquisitions” thresholds:
notably, although the New Thresholds have removed the
“turnover + market value (or valuation)” thresholds
proposed for the corporate giants’ acquisitions of small-
scale but promising start-up enterprise or “killer
acquisitions” compared to the Draft Thresholds, the New
Thresholds retain the provision for proactive investigation
by the enforcement agency to “call-in” and review
transactions that fall below the thresholds but have or may
have the effect of eliminating or restricting competition, as
stipulated in the Anti-Monopoly Law and the Provisions on
the Review of Concentrations of Undertakings. In addition,
as SAMR is currently studying and formulating relevant
implementing rules and detailed guides, it is commonly
believed that the “killer acquisitions” might still be a focus in
future anti-monopoly enforcement practice and operators
are advised to pay attention to related potential risks.
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On March 22, 2024, the Cyberspace Administration of China
(CAC) released the Provisions on Facilitation and Regulation of
Cross-Border Data Flows (the “Data Provisions”), with immediate
effect on the date of promulgation. The Data Provisions adjust
the regulatory system for cross-border data transfers, including
security assessment (the “Security Assessment”), entering into
standard contract (the “SCC”), obtaining a personal information
protection certification (the “Pl Protection Certification”), etc. By
relaxing the requirements for cross-border data transfers, the
Data Provisions may enhance the convenience of cross-border
data flows. Highlights of the Data Provisions are as follows:

1.

Introducing new exemptions for data transfer scenarios: the
Data Provisions specified 6 cross-border data transfer
scenarios that are exempted from the requirements of
going through the Security Assessment, entering into a
SCC or obtaining PI Protection Certification: (i) the cross-
border data transfer of data arising from international trade,
cross-border transportation, academic cooperation, cross-
border manufacturing, marketing and other activities that do
not involve personal information (the “PI”) or important
data; (ii) the cross-border transfer of Pl originally collected
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and generated outside of China and then transferred into
China for processing, and subsequently transferred abroad,
provided no PI or important data collected and generated
within China is incorporated during processing; (iii) the
cross-border transfer of PI for purposes of entering into or
performing a contract to which the individual concerned is a
party, such as one concerning cross-border shopping,
cross-border delivery, cross-border wirings, etc.; (iv) the
provision of employees’ Pl overseas for the implementation
of cross-border human resources management in
accordance with the legally established employment
policies and lawfully signed collective labor contracts; (v)
the provision of Pl overseas in emergency situations to
protect an individual’s life, health and property; and (vi) the
provision of Pl (excluding sensitive PI) of no more than
10,000 individuals since January 1 of that year by the data
processors other than critical information infrastructure
operators (the “Cl1Os”). In addition, it is also exempted from
performing data transfer procedure if such data is not
included in the negative lists formulated by the free trade
zones (FTZs). For the above data transfer activities that do
not involve domestic Pl and important data, or are of low-
risk, being exempted from cross-border data transfers
procedure will significantly reduce the compliance costs of
relevant entities and improve the flexibility of cross-border
data flows.

2. Clarifying standards for the Security Assessment of the
transfer of “important data”: According to the Data
Provisions, data processors are not required to apply for
the Security Assessment for cross-border transfer of
“important data” if the data has not been notified or publicly
classified as “important data” by relevant departments or
regions. Although previous regulations such as the
Measures on Security Assessment of Data Cross-border
Transmission (the “Data Measures”) have involved
compliance requirements regarding important data, there
was a lack of clear and precise definition and standards for
what constitutes important data. The Data Provisions will
help reduce the uncertainty and data processors’
compliance risks in determining whether important data is
involved. However, data processors still need to check from
time to time whether the competent authorities in certain
industries and regions have released important data
catalogs.

3. Raising the trigger threshold for the Security Assessment
for the cross-border data transfers: The Data Provisions
further clarifies two types of cross-border data transfer
activities that should be subject to the Security
Assessment: (i) ClIOs provide PI or important data
overseas; or (ii) data processors other than ClIOs provide
important data overseas, or provide Pl (excluding sensitive
P1) of more than 1 million individuals or sensitive Pl of more
than 10,000 individuals overseas since January 1 of that
year. At the other hands, for cross-border data transfer
activities that do not meet the trigger thresholds of the
above-mentioned Security Assessment and do not fall in
the exemption scenarios, the SCC shall be entered into or
PI Protection Certification shall be obtained. Compared with
the Security Assessment thresholds provided in the Data
Measures for data processors other than CllIOs who
provide Pl overseas (i.e., Pl of more than 1 million
individuals being processed in history, or Pl of 100,000
individuals or sensitive Pl of more than 10,000 individuals
being provided overseas since January 1 last year), the
Data Provisions have significantly increased the triggering
thresholds for the Security Assessment for the cross-border
data transfers.

To implement the Data Provisions, CAC issued the Guidelines for
Application for Security Assessment for Cross-Border Data
Transfers (Second Edition) and the Guidelines for Filing of the
Standard Contracts for Cross-border Transfers of Personal
Information (Second Edition) on the same day, which specify the
requirements for application of the Security Assessment for the
cross-border data transfers and the filing of SCC for the cross-
border transfer of P, optimize and simplify the requirements for
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relevant materials and reduce the difficulty for companies to
prepare relevant application materials.
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On January 5, 2024, the Local Financial Regulatory Authority of
Shenzhen Municipality released the Shenzhen Pilot Measures for
Qualified Foreign Limited Partners (QFLPs) (the “New
Measures”), effective from the date of release. As the third
revision since Shenzhen first introduced the QFLP pilot policy in
2012, the New Measures have replaced the Shenzhen Pilot
Measures for Foreign-invested Equity Investment Enterprises
(the “Original Measures”) issued in 2021, aiming to further
optimize Shenzhen'’s foreign investment environment and attract
QFLPs to gather and invest in Shenzhen.

Specifically, highlights of the New Measures mainly include: (i)
adopting total scale management model. The New Measures
stipulate that qualified pilot fund managers may establish one or
more pilot funds within the total approved amount and adjust the
scale of individual pilot fund flexibly. Such total scale
management model was first tried in the Shenzhen Qianhai
Cooperation Zone, and is now applied to the entire Shenzhen
Municipality to improve the efficiency of investment project
approvals; (ii) expanding the investment scope of pilot funds.
Compared with the Original Measures, the New Measures allow
pilot funds to further expand the investment scope of pilot funds.
In addition to the original investment scope, which included equity
investment in private companies and non-public issued ordinary
shares by listed companies, the New Measures also add
“convertible preferred shares and convertible bonds” and
“distressed asset investments”. Furthermore, pilot funds are
allowed to operate in the form of a Fund of Funds (FOF), thereby
enabling them to invest in “real estate private equity funds filed
with the Asset Management Association of China”; and (iii)
clarifying the time limit for joint consultation process. The New
Measures clarify that the processing time limit for joint
consultation by the Local Financial Regulatory Authority with the
Development and Reform Commission, Commerce Bureau,
Administration for Market Regulation, and other relevant
authorities is 10 working days from the date an enterprise
submitting all required materials online, enhancing the
predictability of the time required for foreign investors to apply for
QFLP qualifications.

These updates are intended for information purpose only and are not a legal advice or a substitute for legal consultation for any particular case
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